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CURRENT TOPICS 


Sir Malcolm Macnaghten 


THE late Sir MALCOLM MACNAGHTEN, judge of the King’s 
Bench Division from 1928 until 1947, who died last week, 
was the fourth son of Lord Macnaghten, Lord of Appeal in 
Ordinary, and a grandson on his mother’s side of Baron 
Martin, a well-known judge in commercial cases, and a 
great-grandson of Sir Frederick Pollock, Lord Chief Baron 
of the Exchequer. With such distinguished ancestors the 
late judge could hardly have failed to inherit great intellectual 
ability. He in fact did so and achieved distinction at Eton, 
where he was joint editor of the Eton College Chronicle, and 
at Cambridge, where he took a first class in the Historical 
Tripos and was president of the Union. He was called to the 
Bar in 1894 at the age of 25, took silk in 1919 and became 
Treasurer of his Inn in 1945. In 1924 he was made Recorder 
of Colchester, and was a Member of Parliament from 1922 
to 1928. 

Legal Aid Extension: More details 


THE recent announcement (98 SoL. J. 827) of the Govern- 
ment’s intention to extend legal aid to the county courts 
has now been supplemented by a further statement by the 
ATTORNEY-GENERAL in reply to a Commons question on 
3ist January. It is, he said, the Lord Chancellor’s intention 
to make an order extending the provisions of the Legal Aid 
and Advice Act, 1949, to local courts within Pt. 1‘of Sched. I 
to the Act at the same time as he makes his order to extend 
the Act to the county courts. In amplification of this, the 
Law Officers’ Department stated on Ist February that the 
local courts referred to by the Attorney-General in his answer, 
were the Mayor’s and City of London Court ; the Liverpool 
Court of Passage; the Salford Hundred Court of Record ; 
the Tolzey Court of Bristol; and the Norwich Guildhall 
Court. The answer did not refer to magistrates’ courts. 


Previous Convictions 


A FULL statement by the judges of the Queen’s Bench 
Division on the duties of the police as to giving information 
on the antecedents of accused and convicted persons, was 
given by the Lorp CHIEF JUSTICE in the Court of Criminal 
Appeal this week (The Times, 1st February). Details of 
previous convictions, he said, must always be supplied to 
the defending solicitor on request, there being no duty on 
the police to satisfy themselves that the prisoner has 
authorised previous convictions to be so given. On the other 
hand, there is no need for police officers to supply a list of 
previous convictions to the court because the prisoner’s 
previous convictions are set out in the confidential calendar 
supplied to the judge by the governor of the gaol. The 
police proof of evidence as to the prisoner’s antecedents, 
domestic circumstances and associates need not be prepared 
in two parts (as earlier advocated by the Home Office: see 
97 Sot. J. 197), and may be given to counsel for the prosecution 
and to no one else until after conviction, when it is to be 
given to the court and to counsel for the defence. It will 
then be for counsel for the prosecution to decide how much 
of this he asks the officer to prove. 
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Ordering New Cars: Damages for Non-Acceptance 


THE measure of damages for breach of a contract is, generally 
speaking, the estimated loss directly and naturally resulting 
to the plaintiff from the breach. There are refinements of 
this broad proposition applicable in special circumstances. 
In particular, where the contract is one for the sale of goods 
and the breach consists in the wrongful non-acceptance of 
goods for which there is an available market, the damages are 
prima facie to be ascertained by the difference between the 
contract price and the market or current price (Sale of Goods 
Act, 1893, s. 50 (3)). If the contract concerns a new motor-car 
of a specified model which the seller can immediately sell to 
another customer at the same price, can the seller sue for 
anything more than nominal damages? Obviously until 
recently the post-war supply position in regard to new cars 
has been such that a dealer whose customer has cried off has 
been in no position to prove any special damage. There has 
been such an excess of would-be buyers over cars available 
from the manufacturers that no dealer could say that the 
customer’s default had lost him the sale of the car. It did 
not require a realisation of his duty to minimise his damage to 
spur him into effecting another sale, one which would not, 
owing to the dearth of cars, have been possible had the original 
purchaser fulfilled his bargain. But in regard to certain makes 
of car, at least, the situation changed a year or more ago and 
this change was reflected in the terms of a “‘ Point in Practice,”’ 
our answer to which was published at 98 Sot. J. 65. “‘ The 
particular vehicle,’’ said our inquirer, ‘‘ is not in short supply, 
and A, Ltd., can obtain delivery from manufacturers to fulfil 
all orders.’’ Did this fact enable A, Ltd., to say that they 
had lost a sale and the consequent profit, and so recover more 
than nominal damages from the purchaser who had backed 
out of his contract ? 


We Were Wrong 


WE thought not, and replied to the effect that A, Ltd., 
could not expect to make two profits out of the same car. 
Therein we were guilty of a logical fallacy, as now appears 
from the judgment of Upjoun, J., in W. L. Thompson, Lid. 
v. Robinson (Gunmakers), Lid. [1955] 2 W.L.R. 185; 
ante, p. 76. The lost profit would not have been made from 
the same car, but it is still the purchaser’s breach of the 
original contract which has denied it to the dealer. It was 
conceded in the recent case that, if conditions of shortage had 
still applied in the relevant area to the particular type of car 
with which the contract in that case was concerned, the claim 
for damages must necessarily have been purely nominal. 
But for the purposes of the action it was ultimately admitted 
that in the district where the transaction took place there 
was no lack of Vanguard cars to meet all immediate demands. 
In these circumstances, the learned judge held that the 
plaintiffs were entitled to recover from the defendants, as 
damages for the breach of an agreement to purchase a 
Vanguard motor car, the fixed profit which the plaintiffs 
would have received had the purchase been completed. They 
had sold one car less than they otherwise would. A large part 
of the argument appears to have centred on the meaning to 
be attributed to the phrase “‘ available market "’ in s. 50 (3) 
of the 1893 Act. Upjohn, J., held, first, that he was bound by 
the decision of the Court of Appeal in Dunkirk Colliery Co. 
v. Lever (1878), 9 Ch. D. 20, to treat subs. (3) as having no 
application unless there existed the kind of market in the 
particular goods exemplified by the Cotton or Corn Exchange, 
and, second, that even if a more extended interpretation 
were given to the expression, as contended for by the 
defendants, aided by the views of some members of the House 
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of Lords in a Scottish case on a corresponding section 
(Marshall & Co. v. Nicoll & Son [1919] S.C. (H.L.) 129), 
s. 50 (3) provided only a prima facie rule which would not be 
applied if upon investigation of the facts its application were 
found to be unjust in the light of general principles. It is a 
decision which is likely to be widely canvassed as the years of 
scarcity recede. 


Legal Aid: Cost of Transcript 


THE attention of solicitors is drawn to a decision on 
24th January of PEARSON, J., in the Queen’s Bench Division, 
in Wallace v. Freeman Heating Co., Lid., agreeing with the 
decision of the taxing master that he should disallow a sum 
in the solicitor’s bill for the legally-aided appellant for the 
costs of bespeaking a shorthand transcript of the proceedings 
in the court of first instance because the legal aid committee 
had not, when granting the civil aid certificate for the appeal, 
authorised the bespeaking of a transcript. He held that their 
retrospective approval, after the master had first disallowed 
the amount, was insufficient as reg. 14 (3) of the Legal Aid 
(General) Regulations meant that there had to be a specific 
authorisation by the committee obtained before the expense 
was incurred. 


Crime and Menstruation 


OF crimes of violence by women, 84 per cent. are committed 
at or during menstruation, 62 per cent. of them in the pre- 
menstrual period. In medical circles, it is now recognised 
that the ‘‘ premenstrual syndrome’”’ is a definite physical 
condition in a large proportion of women which may lead to 
acts quite contrary to the individual’s normal conduct. Yet 
appreciation of this fact does not appear to have penetrated 
legal circles. It would be interesting to know the number of 
times that injustice has been done in magistrates’ courts 
and elsewhere because of the failure of the defence to bring 
forward the facts about this condition of women. The 
current number of the Medical World reports a discussion 
at the Royal Society of Medicine, opened by Dr. RAYMonD 
GREENE and Dr. KATHARINA DALTON, which, in association 
with their previous papers in the British Medical Journal (1953, 
1, 1007, and 1954, 2, 1071), is of interest to solicitors. Discussing 
the high incidence of crimes of violence committed by women 
during or immediately before the menses, Dr. Dalton said : 
‘‘ Will a fine or prison sentence really cure the woman? You 
have heard of the high accident rate among women pilots 
during menstruation. Is it for the same reason that we women 
drivers have won the reputation for unpredictable action 
on the road? During this phase of the menstrual cycle, 
piece-time workers show lowered productivity, students 
become mentally duller, the suicide rate is higher and untold 
marital unhappiness and domestic discord have resulted from 
premenstrual outbursts of temper and irritability. The cost 
of progesterone therapy is high, but when this charge is weighed 
against the price in terms of human misery, suffering and 
injustice, it is seen as a justifiable expense opening up a new 
vista of medicine.”’ 


Shares of No Par Value 


A GOVERNMENT statement that a strong case had been 
made in favour of the power to issue shares of no par value 
and for an alteration of the law to effect this was made in 
the House of Lords by Lorp Mancrort, Under-Secretary to 
the Home Office, on 25th January. He described the present 
nominal-value system as fundamentally illogical. He said 
that the introduction of a no-par-value system would 
necessitate adaptations of taxation law and the time for the 
operation of the necessary amendment to the Companies Act 
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would have to be postponed to an appointed day to allow 
such taxation adaptations to be enacted in a Finance Bill. 
The companies capital duty now charged on nominal capital 
would probably have to be replaced, both for par and non-par- 
value companies, by a charge on the total issued price or 
consideration for shares, and on increases of capital. Acts 
dealing with income tax, sur-tax, profits tax and estate 
duty would also have to be amended. While in principle 
favourably disposed to legislation on the lines recommended 
by the majority report of the Gedge Committee, the 
Government could hold out no hope of legislation this session. 


L.C.C. Grants for Legal Aid 


AT its meeting on Ist February, the London County Council 
considered a report by the General Purposes Committee 
about the grants which the council has made since 1949 
towards the cost of maintaining three free legal advice centres 
available for Londoners. The centres concerned are those 
at the Mary Ward Settlement, Tavistock Place, W.C.1, and 
at Cambridge House University Settlement, 131 Camberwell 
Road, S.E.5, both of which are run under the aegis of the 
Family Welfare Association, and that at University House, 
Victoria Park Square, E.2. The work of the centres is not 
confined to the boroughs in which they are situated. Although 
the legislation needed for the setting up of national centres 
was provided as part of the Legal Aid and Advice Act, 1949, 
it has still not been put into effect, and the General Purposes 
Committee point out that it is only with the substantial aid 
of the council that the free legal advice centres have been 
able to carry on since 1949. The help given so far has totalled 
£6,280 in 1954-55 as well as in 1953-54. In reply to a question 
in the House of Commons on 6th December, 1954, the 
ATTORNEY-GENERAL made it clear that the Government 
does not yet intend to put into effect the legal advice sections 
of the Act. The Council have therefore authorised the 
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continuation of their contributions towards the cost of main- 
taining these centres at not more than at the present level 
(i.e., a total of {6,280 a year) during each of the next three 
financial years, 1955-56, 1956-57 and 1957-58. During the 
year ended 31st March, 1954, 7,391 new clients were given 
advice at the centres. Of these, 1,897 asked about family and 
matrimonial problems ; 1,835 about problems of landlord and 
tenant ; and 356 sought advice in connection with debt and 
hire-purchase transactions; 17,071 interviews were given during 
the year and 24,085 letters were written on behalf of clients. 


Mr. Arthur Jaffé, O.B.E. 


THE Chairman of the Executive Council of the International 
Law Association, Lorp PorRTER, has written of Mr. ARTHUR 
JarFE, O.B.E., the Association’s former Hon. Secretary- 
General, who died suddenly on 27th December, 1954: ‘‘ His 
death will be widely regretted by the many international 
lawyers who knew him well in this country, on the Continent 
of Europe and in America. The son of the late Sir Otto Jaffé, 
of Belfast, he was born in 1880 and educated at Clifton and 
King’s College, Cambridge, where he obtained a first class in 
the Mechanical Science Tripos. Called to the Bar, he 
practised in matters of patents, designs and copyright and 
before the Mixed Arbitral Tribunals established at the end of 
the first world war. Having a number of Continental 
connections, he was always keenly interested in international 
law, was a member of the Grotius Society, and in 1943, on 
the death of Dr. W. R. Bisschop, who was Secretary of both 
Societies, he was appointed Honorary Secretary-General of 
this Association. From the time of his appointment he 
worked with unremitting zeal to re-establish the work and 
to extend the circle of its friendships throughout the world.”’ 
The Association now has a membership of 600, mainly 
lawyers, and enjoys wide support throughout the world. Its 
present strong position owes much to the voluntary effort of 
Arthur Jaffé. 


IMPROVEMENT GRANTS 


Some of the more strictly legal matters arising out of 
improvement grants made by local authorities under the 
Housing Act, 1949, as amended by s. 16 of the Housing 
Repairs and Rents Act, 1954, were discussed in an article 
in this journal some months ago (98 Sor. J. 363). The recent 
statement by The Law Society (ante, p. 34) on the effect 
that the making of a grant may have on mortgages has 
directed the lawyer’s attention once again to this matter, 
and it may therefore be profitable to summarise the procedure, 
especially as local authorities are being urged to popularise 
further the availability of these grants (see Ministry of Housing 
and Local Government Circular 4/55 and the new booklet 
recently issued by H.M.S.O., ‘“‘New Homes for Old”’ 
(price 3s. 6d.)). 

The most important factor to the lay client is, of course, 
to ascertain as early as possible, and before expensive 
architects’ or surveyors’ fees have been incurred unneces- 
sarily, whether the house in question lends itself to an improve- 
ment or conversion which will be acceptable to the local 
authority. The standard requirements are doubtless well 
known, i.e., the requirements which the dwelling(s) must 
Satisfy when improved or converted, and it must also be 
remembered that the estimated expenses must amount to at 
least £100 per dwelling. The maximum grant that can be 
obtained is normally £400 (or one-half of the total estimated 
expenses, whichever is the less), and architects’ and other 
technical, but not solicitors’, fees can be included in the total 


estimates. However, it should be realised that the making 
of an improvement grant—for all the objurgations of the 
Ministry—is a discretionary matter, and ,therefore before 
expenses are incurred some pertinent inquiries as to the 
attitude taken by the particular local authority should 
first be made. It will be found that some authorities—even 
now—refuse to make any grants at all, even in the most 
favourable circumstances, others refuse to make thém to 
owner-occupiers, and others will only make them for con- 
versions where the result of the work will be to provide 
additional units of dwelling accommodation; and most 
authorities refuse to make grants for “‘ luxury ’’ improvements 
(e.g., the installation of central heating or parquet flooring). 
In rural districts, if the main improvement proposed is the 
installation of water-borne sanitation, it may be worth inquir- 
ing whether the local authority have any general scheme of 
making grants for the conversion of closets under s. 47 of 
the Public Health Act, 1936. 

Having decided that the particular case has a fair chance 
of being approved by the particular local authority, it will 
then be worth the client’s while to obtain technical advice, 
and for a specification and (if a scheme of reasonable size is 
involved) bills of quantities to be prepared. As soon as 
the final drawings have been prepared, building byelaw 
approval should be obtained and, if necessary, planning 
permission also should be applied for; the latter will be of 
particular importance if the original building is on the list 
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of buildings of special architectural or historic interest or if a 
building preservation order has been made in respect thereof 
(Town and Country Planning Act, 1947, ss. 29 and 30). 
Competitive tenders should be obtained, and a list of these 
tenders, indication being given of the one which it is desired 
to accept, should accompany the application for grant, 
which must be on the standard form (copies will be available 
from the local authority). 

When the application has been approved, a formal notice 
(scheduled to Circular 4/55) will be sent by the local authority, 
but the grant will not be paid until the authority are satisfied 
as to the applicant’s title and the work has been completed 
(unless it has been agreed that payment should be by 
instalments as the work proceeds). 

The local authority will not normally require the applicant 
to deduce title, and they should be satisfied with a sight of the 
last conveyance on sale and any subsequent relevant docu- 
ments. It is submitted that a tenant for life of settled land 
or other estate owner under the Settled Land Act, 1925, 
is entitled to apply for an improvement grant as being an 
owner in fee simple, and the local authority would not be 
concerned to inquire whether the particular works proposed 
would amount to an authorised improvement under the 
Settled Land Act. Among other limited owners, lessees 
holding under leases whereof there remains a term of at 
least thirty years or ‘‘a period equal to that for which the 
dwellings concerned will provide satisfactory housing accom- 
modation,’’ whichever is the shorter (1954 Act, s. 16 (2)), 
may apply for a grant; so may mortgagors. Mortgagees 
may well find their security diminished in value as a con- 
sequence of the making of an improvement grant (see the 
previous article and The Law Society’s statement above 
mentioned), and the proposed works may amount to a breach 
of covenant in a lease (e.g., not to carry out alterations without 
consent), but the local authority are under no obligation to 
notify a mortgagee or lessor (as the case may be) of the 
application or of their intention to make a grant. 

The statutory conditions attach to the premises auto- 
matically, not from the payment of the grant nor from 
notification of the decision to make a grant, but from the 
date when the premises first ‘‘ become fit for occupation 
after completion of the works.’’ Once the conditions apply, 
they are registrable as local land charges and so will be 
binding on subsequent purchasers, but in view of the possible 
lapse of time between application and attachment of the con- 
ditions, an intending purchaser finding works in progress 
should not be content to rely on the absence of an entry in 
the local land charges register, but should inquire of the local 
authority whether an application for grant has _ been 
made—if no application has been made, the purchaser 
will be safe, as applications for grants must be made before 
the works are commenced. 
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The recipient of a grant should be warned not to pay too 
literal attention to the somewhat garbled version of the 
statutory conditions appearing on the Ministry’s form of 
approval (see Circular 4/55 above mentioned). This version 
gives a somewhat facile and not strictly accurate explanation 
of the rent position (see article on this topic in the Law 
Journal dated 14th January, 1955, at p. 19), and it also does 
not in any detail describe the effect of the new condition 
imported—admittedly of importance only in some cases— 
into s. 23 of the 1949 Act by s. 2 of the Housing Act, 1952. 
As the conditions are imposed by the statute itself and not 
by the local authority, the wording of the approval form will 
in no way affect the duty of the applicant to observe the 
conditions as they appear in the statute. 

The conditions apply to the dwelling(s) for the period 
stated by the local authority, not normally less than fifteen 
years (the minimum period for which the dwelling(s) when 
improved must be capable of being fit for human habitation— 
but the authority may specify a shorter period for the applica- 
tion of the conditions) and never more than twenty years, 
unless they are “ bought off’’ by an owner or mortgagee 
under s. 24 of the 1949 Act. Whereas the original applicant 
for the grant has the choice of either living in the dwelling 
himself or letting it, if he sells the property (even with vacant 
possession), the purchaser will only be able to select a tenant 
(at not more than the specified rent), and will only be able to 
live in the dwelling himself if he is prepared to buy off the 
conditions under s. 24, The anomalous difference between a 
devisee and a person taking under an intestacy which formerly 
applied to these cases (see s. 23 (1) (b) of the 1949 Act) has 
now disappeared (1954 Act, s. 16 (7)). 

Where the owner of the dwelling to be improved or con- 
verted cannot raise his own share of the capital expense of 
the works, which will fall on him even if a grant is eventually 
paid, he may consider asking the local authority to grant 
him an advance of the necessary sum on mortgage under s. 4 
of the Housing Act, 1949. The Ministry of Housing and Local 
Government have recommended local authorities to grant 
such applications in appropriate cases (see Ministry Circular 
42/54), but in practice many local authorities will be found 
to be very reluctant to follow that recommendation. Major 
repairs, as distinct from improvements, may also be made 
the subject of an advance under s. 4, but these advances will 
normally be confined by local authorities to cases where a 
repairs notice has been served under s. 9 of the Housing 
Act, 1936. 

To conclude, although a solicitor’s fees may not be included 
in the estimated or actual expenses ranking for an improve- 
ment grant, it is suggested that a private practitioner’s advice 
in these matters can be of the very greatest assistance to the 
intending developer—improvement grants and the effect they 
have on the property are by no means the simple matter 
capable of ready understanding by the layman that the 
Ministry seem to imagine. J. F.G. 








Mr. Epwarp JOHNSON RIMMER, Q.C., was elected a Bencher 
of the Honourable Society of Lincoln’s Inn on 25th January. 


The Queen has been pleased to approve the appointment of 
His Honour Judge LEsLIE KENNETH ALLEN B Lock, D.S.O., to 
be Deputy Chairman of the Court of Quarter Sessions for the 
County of West Sussex, with effect from 24th January. 

The Queen has been pleased to approve the appointment of 
Mr. HAROLD JOHN Brown to be Deputy Chairman of the Court 
of Quarter Sessions for the County of West Sussex, with effect 
from 24th January. 


The Queen has been pleased to approve the appointment of 
Mr. PETER STANLEY PrIcE to be Deputy Chairman of the Court 
of Quarter Sessions for the North Riding of the County of York, 
with effect from 24th January. 

The Queen had been pleased to approve the appointment of 
Mr. James GopBy SHorRock to be Deputy Chairman of the 
Court of Quarter Sessions for the County of Westmorland, with 
effect from 24th January. 

Mr. Cyrit JAMES NEwMAN, town clerk of Exeter, has been 
elected President of the Exeter branch of N.A.L.G.O. 
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REVERSIONARY TERMS 


THE expression ‘‘ reversionary term,”’ strictly speaking, can 
only include terms which will commence on the expiration of 
a prior term, but because a reversionary term is by far the 
most common example of a term which is limited to commence 
on a future date which is some time distant, the expression 
is often used loosely to mean any term so limited; and it 
is in this sense that the expression is used here. Before the 
Law of Property Act, 1925, a demise of land for a reversionary 
term did not create an estate in favour of the grantee ; it 
created an interesse termini, and the grantee acquired no 
There were, 
it appears, some exceptions to this rule. One _ possible 
exception was where the grantee was already in possession of 
the land under another title, for example, as lessee under an 
existing term. Another was when the lease took effect 
not as a demise at common law but as a bargain and sale 
under the Statute of Uses. Anybody interested in pursuing 
this now purely historical point will find references to all 
the authorities he will want on the subject in the notes of 
the arguments in the report of Mann, Crossman & Paulin, 
Ltd. v. The Registrar of the Land Registry (1918) 1 Ch. 202. 


In that case the plaintiffs were lessees in possession for 
a term of years expiring in 1946, and had also acquired a 
reversionary lease of the premises for a term commencing 
at the expiration of the existing lease. They applied to the 
Land Registry to be registered as proprietors in respect of 
their reversionary interest, and their application was refused 
in consequence of doubts which had been for some time 
felt amongst conveyancers, and which had found expression 
in many text-books, as to the validity of a term commencing 
more than twenty-one years after the date of its grant as 
possibly offending the rule against perpetuities. It was 
held that the interest of the plaintiffs under the reversionary 
lease conferred upon them not an executory but an immediate 
vested interest, and it did not therefore come within the 
mischief of the rule against perpetuities, with the consequence 
that the plaintiffs were entitled to be registered in respect of 
that interest as proprietors with a good leasehold title. This 
decision was quite general, and was not based on the fact 
that the plaintiffs were already in actual possession as lessees 
under another lease. In coming to it the court was greatly 
influenced by the analysis of the interest known to the law 
as an interesse termini which had been made in an earlier case 
(Gillard v. Cheshire Lines Committee (1884), 32 W.R. 943) 
by Bowen, L.J., where that learned lord justice had said that 
the interest ‘‘ is more than a right of entry ; it is an interest 
which the law recognises in a future term, coupled with a 
tight to complete that interest by possession. If that were 
a bare right of action arising out of contract it would not give 
such an interest in the property as probably would entitle 
the owner to bring an action against anyone who interfered 
with the property. But it seems to me that this right is a 
right in rem, a right which is alienable at common law . . .”’ 


This decision doubtless underlined the inconvenience of 
the doctrine of interesse termini, for as a result of this decision 
it was possible for the title to land to be incumbered with 
interests which could take effect as legal interests in possession 
at any future date, however distant, without any immediate 
indication, other than the instrument creating the interest, 
of their existence. But whatever the reason for its abolition, 
the doctrine was abolished by subs. (1) of s. 149 of the Law 
of Property Act, 1925, a section which then goes on to deal 


with some of the consequences of this change in the law in 
manner which is not free of difficulty. 


There was a need of some transitional provisions, and this 
is to some extent provided by subs. (2) of s. 149. Under this 
subsection as from the commencement of the Act all terms 
of years absolute, whether the interest is created before or 
after such commencement, are made capable of taking effect 
according to the estate, interest or powers of the grantor, 
from the date fixed for the commencement of the term, 
without actual entry. But this is not only a transitional 
provision: it deals with all interests which, before the 
abolition of the doctrine, would have taken effect as interests 
in the term, and it does so not by simply validating such 
interests but by providing that they shall be capable of 
taking effect, broadly speaking, as terms of years from the 
date fixed for the commencement of the interest. That is 
to say, such interests are by subs. (2) made capable of taking 
effect as terms of years, provided that there is nothing in 
the particular interest which infringes any other requirement 
of the Act, notably subs. (3) of this section. 

This subsection is so important in this connection that it 
must be set out here in full. It provides that ‘a term, 
at a rent or granted in consideration of a fine, limited after 
the commencement of this Act to take effect more than 
twenty-one years from the date of the instiunent purporting 
to create it, shall be void, and any contract made after such 
commencement to create such a term shall likewise be void ; 
but this subsection does not apply to any term taking effect 
in equity under a settlement, or created out of an equitable 
interest under a settlement, or under an equitable power 
for mortgage, indemnity or other like purpose.’’ The 
exceptions are obvious (although very important in their 
own way), and need no further mention. It is the main 
enacting part of this subsection which can operate at times 
in what seems to be rather a harsh way. 

The provision has as its principal subject-matter any 
term (a) which is granted at a rent or in consideration of a 
fine ; (6) which is limited after 1925, and (c)»which is limited 
to take effect more than twenty-one years from the date of 
the instrument purporting to create it. As a corollary, the 
provision deals also with any contract made after 1925 to 
create such a term as comes within the principal part of the 
provision. So far as actual terms of years, as distinct from 
contracts to create terms of years, are concerned, there is 
no difficulty as regards (a); as most terms are granted at a 
rent or in consideration of a fine, or both, the ordinary 
commercial lease will come within the scope of this provision, 
and doubtless this particular requirement of the application 
of the provision was inserted to except therefrom terms 
which are more specifically mentioned in the express exception 
at the end of the subsection. It is the operation of (4) and 
(c) which in some cases seems unpremeditated. If a lease is 
granted after 1925 creating a term to commence more than 
twenty-one years after the date of execution of the lease, 
the lease is void, and no harm is done because, in theory 
at any rate, the parties to the lease should have known 
that as a result of the abolition of the doctrine of tnteresse 
termini such a lease is void. But this provision also seems to 
apply to an instrument executed before 1926 which created an 
interest limited to take effect more than twenty-one years 
after the date of the instrument, an interest which at the 
date of its creation was a valid interest, not as a term of years, 
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but as an interesse termini, with the result that an interest 
known to the law before 1926 is extinguished by the operation 
of this provision without compensation. The question 
whether s. 149 (3) does or does not apply in such a case as I 
have just mentioned is one of construction of the subsection, 
but the contrast between the words “‘ limited to take effect ”’ 
in (b) and the reference to the date of the instrument which 
created the interest in (c), and the absence in (c) of any 
reference to a period after the commencement of the Act, are 
indications that this question should be answered in the 
affirmative. If that is so, then the practical result of the 
combined effect of subss. (1), (2) and (3) of s. 149 is as follows. 
If an instrument creating or purporting to create at a rent or 
in consideration of a fine a term limited after 1925 to take 
effect more than twenty-one years from the date of the instru- 
ment is executed after 1925, then the case is clearly within the 
section and the term is void. If, however, the instrument 
was executed before 1926, then if the term (or interest, since 
it was such when created) was limited to commence before 
1926, whatever the period between the dates of the execution 
of the instrument and of the commencement of the term 
(or interest), the term (or interest) now takes effect as a 
term of years even if the interest was not perfected by entry 
before 1926, as the law then required ; but if the term (or 
interest) was limited to commence after 1926, it is avoided 
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by the section, although valid as an interest known to the 
law when created. 

This result, if indeed it is one which is justified by the 
wording of the section, would appear to flow from the 
imperfect nature of the transitional provisions of subs. (2) 
of s. 149. The provision that a reversionary term (to revert 
to the expression used at the beginning of this article) is to 
be capable of taking effect in the future without the necessity 
of actual entry to perfect the term in the case where before 
1926 entry was necessary to perfect it was probably thought 
sufficient to raise to the status of legal terms all interests 
which at the date when the Act came into operation existed 
as interests in the term. The principal aim of subs. (3) 
was, doubtless, to prevent the creation in the future of terms 
taking effect at any distance of time from the date of the 
instrument purporting to create them, for if this had not been 
done the inconvenience of the decision in the Mann, Crossman 
and Paulin case would have been greater than ever, as a 
consequence of the elevation in status of interests which 
formerly existed as interests in the term. Between the two 
subsections, however, certain interests which existed at the 
commencement of the Act seem to have been caught in an 
unexpected manner and extinguished. It can be a serious 
matter, but the cause being a statutory provision there is 
nothing which the owner of the extinguished interest can do 
about it. “ABC” 


MEANING OF “SERVICES” IN THE HOUSING REPAIRS 
AND RENTS ACT, 1954 


THOSE whose function it is to write about a new enactment 
as soon as it is passed are, of course, at a disadvantage when 
they come to some new and undefined expression. The 
Housing Repairs and Rents Act, 1954, s. 40, providing for 
an increase in the rents of certain dwelling-houses on the 
ground of services provided, does not define the expression 
‘services.’ In the unavoidable absence of direct authority, 
this leaves the authors of text-books free either to content 
themselves with mentioning the omission, or to speculate, 
according to imagination, on what the expression may or may 
not cover. 

It seems that, perhaps contrary to what was intended and 
contemplated, s. 40 has given rise to more activity than have 
the repairs increase provisions of the Act ; and while we have 
as yet no reported decisions on the scope of the expression, 
tribunals have been faced with problems of the nature indicated. 
Looking at half a dozen works on the Act, I find that two 
writers give some rein to their imagination: one says that 
the services may be legion and will vary between porterage, 
lifts, rubbish collection, etc., provided in large blocks of flats 
and the supply of hot water for baths twice a week sometimes 
offered in humbler homes; the other merely mentions hot 
water, central heating, lifts, porterage, etc. An interesting 
point made by a third writer, in connection with apportioning 
increased cost between tenants of individual flats, is that, while 
there is something to be said for apportioning cost of central 
heating or hot water in accordance with gross values, the same 
method “‘ could not logically be adopted in relation to other 
services. For example, electric appliances may vary greatly 
from flat to flat. The lift is never used by the occupier of the 
ground-floor flat, but is probably invariably used by the occu- 
pier of the top flat.’’ Another author draws attention to the 
fact that the Act does not incorporate the ‘‘definition’’ contained 


in the Furnished Houses (Rent Control) Act, 1946; with respect, 
what is said about services in s. 12 (1) of that Act is not, 
strictly speaking, a definition: ‘includes attendance, the 
provision of heating or lighting, the supply of hot water and 
any other privilege or facility connected with the occupancy 
of a house or part of a house, not being a privilege or facility 
requisite for the purposes of access, cold water supply or 
sanitary accommodation ’’; but I agree with the suggestion 
that the omission must be taken to imply that the excepted 
matters may qualify a landlord for an increase. Then there 
is a reference, in another work, to a passage in Lord Simon's 
speech in Palser v. Grinling [1948] A.C. 291, which actually 
concerned the scope of the expression ‘‘ attendance ’’ in the 
Rent, etc., Restrictions Act, 1939, s. 3 (2), excluding from all 
control any dwelling-house bona fide let at a rent which 
includes payments in respect of board, attendance, or use of 
furniture ; and the passage merely contrasts “‘ service ’’ with 
“‘ attendance ’’ in order to bring home the learned Viscount’s 
views on what the latter expression means. It seems rather 
doubtful whether the contrast drawn, being one of scope— 
“‘service’’ is a wider word than ‘‘ attendance’’: what might 
be service might not be attendance—can be of assistance in 
interpreting the Housing Repairs and Rents Act, 1954, s. 40. 

One may be tempted, on such occasions, to have recourse 
to etymology and dictionaries; Coke was very fond of 
expounding the meaning of a term by reference to its origin, 
or what he (often wrongly) thought its origin; but Viscount 
Simon’s speech in the decision just referred to can be invoked 
to show that this does not take us very far or even on the 
right road. The learned Law Lord pointed out, indeed, that 
‘porters ’’ employed at blocks of flats perform very little 
porterage. The nearest of the many definitions to be found 
in the (shorter) O.E.D, which would meet the case appears 
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to be that under IV, 4: ‘ supply the needs of ’’ ; and what, 
I think, requires attention, and may sometimes be overlooked 
by the most competent accountants when preparing schedules 
showing how costs have risen since 2nd September, 1939, is 
the qualification “* for the tenant ’’ in s. 40 (1) (6): “ services 
for the tenant are . . . to be provided, or are provided, by 
the landlord.” Services, the cost of providing which may 
have increased, may be supplied to the benefit of the tenant, 
to the benefit of the landlord, to the benefit of both: and 
this, I submit, is a factor to be considered by a tribunal asked 
to determine (i) that it is just that the landlord should be 
entitled to an increase of rent, and (ii) if so, the amount of 
the increase, in respect of rise in cost of provision of services. 

There is one authority interpreting the words “‘ services 
incidental to the duty or business of ’’ which, while the fact 
that the Act concerned was clearly enacted alio intuitu makes 
it easily distinguishable, may be worth looking at as illustrating 
my meaning. The statute was the London, Brighton & South 
Coast (Mitcham and Tooting Lines, etc.) Act, 1863, which 
limited charges for conveying animals and goods to a specified 
maximum, except for “‘ a reasonable sum for loading, covering, 
and unloading the goods at any terminal station of such goods, 
and for delivery and collection, and any other services incidental 
to the duty or business of a carrier, where such services or any 
of them are or is performed by the company.”’ In Hall & Co. 
v. London, Brighton & South Coast Railway Co. (1885), 
15 Q.B.D. 505, the Railway Commissioners heard an application 
by merchants who were customers of the railway company 
and who complained of being charged additional charges 
referable to the provision of gcods stations, machinery for 
loading and unloading, sidings, weighing, checking, clerkage 
and labelling, maintenance of the machinery for loading and 
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unloading, etc. The Commissioners’ decision being adverse 
to the railway company, they were asked to and did state a 
case for the opinion of the High Court on whether the 
‘loading and unloading’ included the provision of station 
accommodation other than machinery, and whether “ any 
other service incidental to the duty or business of a carrier ’’ 
comprised the providing of station accommodation or sidings, 
and the weighing, checking, clerkage, and labelling of goods. 
It is not necessary to go into the judgments in detail—the 
history and development of railways, the owners of which 
were first regarded as owners of a highway, then as conveyors, 
and finally as carriers, figured largely in the reasoning—for, 
in remitting the matter, Manisty, J., gave us the ratio decidendi 
when he said (i) in regard to the meaning of “‘ incidental to 
the duty and business of a carrier’’: ‘‘ How can they [the 
company] collect the mass of goods which are collected from 
day to day without having a goods station, etc.?’’; and 
(ii) “‘ The Commissioners say: ‘ The services of weighing, 
checking, clerkage, watching and labelling . . . are performed 
by the company for their own protection and in their own interest, 
but that they also enure to an appreciable extent to the 
benefit of the applicants.’ It seems to me that if the 
Commissioners will keep steadily in view the line we have 
drawn between conveyance and the other matters mentioned 
. there will be no difficulty at all.”’ 

I suggest that this warrants the view that tribunals, when 
deciding in the case of certain “ what is just, may 
have to concern themselves with the difficult problem of the 
extent to which landlord and tenant respectively benefit 
thereby, bearing in mind that it is in the interests of the 
former to protect what is a capital asset. R. B. 


services ”’ 


HERE AND THERE 


WHITE ELEPHANT 

Tuts, I’m afraid, is going to be a lazy weck’s composition 
for me, thanks to the kindness of a correspondent who has 
provided me with something which is the dream of every column 
writer, a legitimate excuse to copy out great chunks of other 
people’s writing. A son of the late Sir Thomas Hughes, K.C., 
has discovered among some of his father’s old papers a page 
of the Daily News of 5th December, 1882, of very special 
interest to the legal profession. Does the date set any bells 
jangling in the empty corridors of memory ? If it does, they 
must be rather like thos: rows of little bells that used to 
hang in the domestic offices of Victorian houses to tinkle an 
impatient summons to the servants at the jerk of a wire, 
remotely connecting with a handle in drawing room, dining 
room or bedroom. Well, it was the morrow of the day on 
which Her Majesty Queen Victoria emerged from the seclusion 
of Windsor Castle to unwrap an enormous great Christmas 
present for the legal profession, s»mething they would never 
forget, something which unfortunately they never have been 
able to forget, the new Law Courts in the Strand. The trouble 
with a white elephant is that you cannot throw it away ; you 
cannot give it away ; you cannot convert it to other uses ; it is 
indestructible except by an overwhelming cataclysm and not 
always even by that. In the seventy-five years which have 
elapsed since that day the Royal Courts of Justice have 
proved themselves the whitest of white elephants. Partly 
built by thorough, painstaking German workmen (because, 
characteristically enough, the British workmen were on 
strike) they have survived whole and almost unscathed two 
ferocious wars and persistent bombardment by their equally 
thorough and painstaking descendants. 


BIRTH OF THE ELEPHANT 
THE sole record of the day’s ceremonial now available to the 
profession at large is the address presented by the judges to 
the Queen. It may occasionally catch the eye of some 
practitioner looking for something else in the Law Reports, 
volume 10, Queen’s Bench Division. At p. 3 he will find that 
controversial sentence which some of their lordships felt was 
too ostentatiously self-abasing : ‘‘ Your Majesty's judges are 
deeply sensible of their own many shortcomings.’’ Lord Justice 
Bowen suggested that the objection might be met by amending 
it to: “‘ Your Majesty’s judges are deeply sensible of one 
another’s many shortcomings.’ The original version was left 
standing. Everybody, not only the lawyers, felt that it was 
a great day, this house-moving from Westminster Hall to 
Temple Bar, and they celebrated it accordingly. The Daily 
News dedicated to the occasion almost nine closely printed 
columns. Queen Victoria was evideitly more consistently 
fortunate in her weather than Her present Majesty, for the 
account of the preliminary proceedings at Westminster begins: 
‘‘ The Queen had her usual good fortune as regarded weather. 
The rooted superstition, of which the last few days has been 
abundant evidence, that the Queen cannot have bad weather 
is more deeply rooted still.’’, At Westminster Hall there were 
to-day no barristers, only loungers evidently not interested in 
law suits. St. Stephen’s Hall was full of ladies and children 
‘‘ whose silvery voices and light laughter told of a licence not 
permitted on legislative working days.’’ After breakfasting 
with the Lord Chancellor, Lord Selborne, the judges passed 
through between the lines of hushed spectators, “‘ solemn in 
the presence of the embodiments of British justice,’’ who, 
however, were seen to laugh and talk ‘‘ as if the whole affair 
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were rather funny than otherwise.”” At Temple Bar the 
Lord Mayor and aldermen, conducted by the City Marshal 
mounted, arrived in a glory of State carriages and lackeys, 
while the street hawkers sold ‘‘ copies of a pictorial represen- 
tation on cardboard of the new courts.’’ The Queen travelled 
up from Windsor to Paddington, where a mounted escort of a 
hundred men of the Horse Guards awaited her. John Brown, 
the Queen’s inseparable Highland attendant, assisted her to 
her carriage, sat beside the footman behind her, opened a 
black silk sunshade and handed it to her. The route lay by 
Sussex Gardens, Westbourne Street, Hyde Park, Constitution 
Hill, Pall Mall and the Strand. The scene was most animated 
from Charing Cross onwards and most of the business premises 
were elaborately decorated. “‘ American flags . . . completely 
draped the establishment of Elliot Brothers. The telegraph 
offices next door were covered with banners emblematic of 
the catholicity of telegraphic communications . . . The front 
of Coutts’s Bank was somewhat similarly decorated to 
emphasise the universality of credit . . . Haxell’s Hotel was 
rich in quotations from Shakespeare, ‘all happily chosen with 
special application to the event of the day.’ The churchyard 
and portico of St. Mary le Strand were covered with a splendid 
stand. Another accommodating 2,000 spectators completely 
filled the central plot around St. Clement Danes. An hour 
before the procession was due carriages had been depositing 
every variety of dignitary at the courts. Among the early 
arrivals were the three gentlemen of the Malagasy Mission, 
richly attired in diplomatic uniform. Less remarked, 
though scarcely less remarkable, was a distinguished member 
of the Chinese Legation in scarlet cap and tasselled cloak, 
the peculiar white soled shoes of his nation just appearing 
under the rim of his cloak. The Japanese Minister and 
Madame Mori wore ordinary European dress.’’ The guard of 
honour of the Inns of Court Regiment challenged comparison 
with the regular troops lining the route. The slow moving 
procession of the Lord Mayor kept the modest carriage of the 
Prince of Wales waiting for an appreciable period. 
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CLIMAX 


THE reporter describing the scene in the Central Hall became 
appropriately lyrical over ‘‘ the glory of the architecture ”’ 
so that “‘ in the long vista men of eminence were dwarfed and 
lost in the same haze of sunlight which, streaming through 
the great window ... brought into prominence arcaded 
walls and clustered pillars.’’ All the same, “‘ walls and windows 
such as Street’s may be in themselves full of noble 
eloquence, but they lack that animation which human life and 
bustle impart and which appeals to senses that may be slow 
to receive impressions from the silent eloquence of great works 
of art.’’ Military plumes, a barrister’s wig, could be picked 
out here and there. ‘‘ A Member of Parliament could every 
now and then be recognised as he came up to take his place. 
He might be in militia uniform like Mr. Ashmead-Bartlett, 
who walked up the floor with the air of a general ready to 
take the field against the Russians at any moment ; he might 
be in velvet court suit like the Lord Advocate; he might be 
in Windsor uniform.’’ Ministers and prelates arrived. The 
judges entered in procession, ‘“‘a march being magnificently 
played the while,’’ the march from “ Athalie.’” Then came 
the secretary to the Office of Works, carrying the key of the 
building, a group of high officials, and finally the Queen with 
the Princesses and the royal dukes. She delivered the key 
to the Lord Chancellor who replied to her words in the terms 
of the address printed in the Law Reports, speaking “ with 
fervour and an occasional emotion that at times threatened 
to overcome the control of his voice.’’ The Archbishop of 
York read a prayer. Two or three thousand less privileged 
spectators were allowed to stand in the cold in the quadrangle 
to witness the Queen’s departure, guests of the Office of Works, 
junior barristers, workmen who had been engaged on the 
building, ‘‘ all questions as to strikes and the importation of 
German labour being happily things of the past.’’ So next 
time you look at the Law Courts think of that ghostly pageant. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL) 


Limited Companies in Court 


Sir,—In the first page of your 22nd January issue, you refer 
to the rule that a limited company cannot appear in person 
but must be represented in court by counsel or solicitor. You 
add that “ a different rule prevails in county courts.”’ 

The rule in county courts is the same as in the High Court. 
Since, however, it is part of the policy of county courts to save 
costs as much as possible, the judges are apt to exercise their 
discretion in the matter more frequently than is done in the 
High Court. In neither court is there an inherent right that a 
limited company be heard “in person’’; in both courts it is a 
matter for judicial discretion. 

““CounTY COURT REGISTRAR.” 


London, W.C.2. 





Innkeepers’ Liability 


Sir,—I have just read your leading article on “ Liability of an 
Innkeeper for the Loss of his Guest’s Goods”’ at p. 51 of the 
current volume of your journal, and as a consequence am 
compelled to deal with one major point. 

The writer reiterates the fallacious argument that an inn- 
keeper is not liable for the damage to his guest’s goods as opposed 
to loss (see para. 2, p. 51) ; the writer, moreover, in his concluding 
sentence on p. 53, notes the recent committee’s observation 
that the distinction is not logical. In all fairness to his readers, 
the writer might have gone further in quoting the committee’s 
report, for the latter clearly is of the opinion that in fact the law 
is not as stated by the writer. 

The fallacy springs from the decision of Swift, J., in the 
divisional court in Winkworth v. Raven [1931] 1 K.B. 652, but as 


the committee points out quite correctly (para. 8, p. 5, of the 
report), the decision could be limited to the narrow ground that 
an innkeeper’s liability to supply accommodation is satisfied by 
providing accommodation which is reasonably fit for its purpose 
and it is indeed upon this ground that the decision of the other 
member of the court, Macnaghten, J., was based. The rule 
was never as Swift, J., stated it prior to 1931. 


It is true, however, that Swift, J.’s dictum—and that is all 
it is—has achieved the distinction of being stated as law in 
Halsbury (2nd ed., vol. XVIII, p. 151) and has of recent years 
been followed by county court judges (see Bradley v. Stewart 
[1954] 2 Current Law 182 [N.I.] County Court). 

There is, however, an even stronger argument against the 
rule. The case of Day v. Bather (1863), 2 H. & C. 14, was not 
cited to the court in Winkworth v. Raven, but was so in an Irish 
case, Douglas Iron Works, Lid., & Colquhoun v. Owen [1951] 
Ir. R. 93. In the latter case a porter drove the guest’s car away 
without permission and whilst driving was involved in an 
accident. Had the court (per Davitt, J.), not held that the guest 
was negligent in leaving the car keys readily accessible, he would 
have found for the plaintiff for both loss and damage. There 
might possibly be a distinction between the Irish case and 
Bather v. Day, since in the former case damage flowed directly 
from the loss of the car rather than by direct damage to the car. 
This distinction, however, was not made, and anyway Bather v. 
Day is still a good authority. 

Still further, the rule does not apply to Scotland (Mustard v. 
Paterson [1923] S.C. 142), New South Wales (Nott v. Maclurean 
(1903), 20 W.N. (N.S.W.) 135), and Quebec (Sicard v. Poirier 
(1940), 78 Que. S.C. 335), whose art. 1814 of the Civil Code 
substantially enacts the common law on this point. 
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As the committee points out, whilst they disagree with the 
rule as stated in Halsbury, it may be as well to rectify the matter 
by way of legislation and a change of wording in the Innkeepers’ 
Liability Act, 1863. 

L. J. BLoM-CoopeEr. 
Cambridge. 


Equitable Aspect of Tenancies in Common 


Sir,—It seems to me that there is a fallacy in the argument 
by your correspondent “ A.B.C.”’ in the article on ‘‘ Equitable 
Aspect of Tenancies in Common ”’ in relation to Bull v. Bull, 
and that Denning, L.J., was right in his conclusion though he 
made a short cut in arriving at it. It is not really a matter of 
equitable tenancy. 


TALKING 


PLAIN TALES FROM 


CURDLED MILK 


3ROWSING at random over the Law Reports (see the first 
and second of this series) can lead to some strange encounters 
and of these I have two to report this week. The first was in 
a volume of Chancery reports where I alighted on a name that 
seemed vaguely familiar, and was soon reading a learned 
judgment upon a will that I drew myself some seventeen 
years ago. It was gratifying to find that, according to the 
construction placed upon the will by the court, it meant 
exactly what the testator had all along intended and I had 
supposed it to mean. Like the ranks of Tuscany I could 
scarce forbear to cheer, but in a manner fittingly subdued to 
the consideration that it had been thought necessary to take 
out a construction summons at all. The matter had not come 
to my notice earlier because the summons was taken out 
during my absence on war service ; perhaps others have had 
a similar experience. . 

The second encounter was in a volume of the Revised 
Reports where I chanced upon my own great-grand-uncle, 
unexpectedly named as one of the two respondents on an 
appeal from the Court of Common Pleas. At least that is 
how I translate the proceedings. The report starts rather 
forbiddingly : ‘‘ Assuwmpsit by the defendants in error against 
the plaintiff in error on a policy of insurance on the ship 
Eliza valued at £8,000 at and from Rotterdam to port or 
ports, place or places in Java and/or Sumatra, backwards 
and forwards, and forwards and backwards in any rotation 
while there and thence to a port of discharge in Holland.”’ 
After the fashion of the time the “ plaintiffs below ’’ become 
the ‘‘ defendants in error ’’ in the Exchequer Chamber ; and 
the ‘‘ defendants below ’’ become the “ plaintiffs in error ’’, 
which is easy enough so long as the reporter sticks to the 
proper formula, but is confusing when (as sometimes happens) 
he does not. The question in brief was whether the good ship 
Eliza, which had foundered on the Goodwin Sands and then 
been plundered and despoiled by thieves, was or was not a 
total loss. After sorting and re-sorting the plaintiffs and 
defendants several times over, I am left pretty well satisfied 
that my great-grand-uncle and his partner won hands down. 

These two cases, having sadly little connection with what 
follows, are just mentioned by way of encouragement and 
as examples of the lucky strike. May other prospectors be 
equally well rewarded ! 


On reflection, the report that I had selected for comment 
this week does possess something in common with my 
telative’s shipping case, for it gives the reader the same 
impression of moving in a strange and unreal world. In the 
last preceding article of this series I remarked, with reference 
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Since the purchase-money was provided by both parties, 
although (for a reason which is not stated) the house was put 
into the sole name of the son, Mrs. Bull senior was (and is) entitled 
to require that the legal estate shall be properly vested and an 
additional trustee appointed to hold it jointly with her son and 
that an appropriate document be executed to define the trusts 
on which it is held. 

There cannot be any doubt that one of those trusts is that the 
house shall be held until sale as a residence for the mother and 
son, who shall be permitted to reside in it rent free. 

That being so it would be a breach of trust for the son (while 
sole trustee) to evict his mother. What Denning, L.J., really 
said (in effect) was that neither can require the trustee or trustees 


to turn out the other. 


M. C. BATTEN. 


London, E.C.4. 


“ SHOP” 
THE SHELVES—III 


to Chorley v. Bolcot, upon the simplicity of some of the late 
eighteenth century law, nor do I repent of that observation ; 
but it must be acknowledged that whenever the elder 
generation of lawyers could contrive it, they did not scruple 
to bedevil the simplest of propositions with their crotchety 
pleading and creaking rules of procedure. In matters of 
substance their wisdom is not, I take it, in question, but how 
they saw the wood for the trees is a mystery. Being myself 
more than a novitiate in the cult of ancestor-worship—there 
hangs on my office wall a Hokusai print testifying to this—I 
hope to be charged with nothing worse than disrespect if I say 
that I believe we are, on the whole, very much better lawyers 
than they were. And for the very good reason that instead of 
making simple things difficult as so many of them did, we 
spend so much of our time making difficult things simple. 
These assertions are perhaps a little wide, and before an 
indignant host rises up in defence of Lord Mansfield and 
Lord Chancellor Thurlow I had better explain that I am 
referring in very broad terms indeed to the general practitioner. 
We need not give ourselves overmuch credit ; our task is 
eased by a more practical procedure and labour-saving 
methods in the modern office ; besides, we have less time to 
waste. All of which brings me to the singular milk-churn 
case of Proctor v. Sargent which will be found at p. 342, 
vol. 58, of the Revised Reports. ’ 

If the question at issue in that case were to arise at the 
present day I think that it might be expressed in some such 
terms as these: ‘‘ A general servant engages himself to a 
dairyman on the terms of a written service agreement, which 
provides for a month’s written notice on either side ; and by 
this agreement he engages, on pain of liquidated damages 
at the rate of ten shillings a day, not to carry on or be 
concerned in any similar business within five miles of a certain 
square known as Northampton Square either during his 
service or within two years after quitting or being discharged 
from it. He quits or is discharged from service without 
notice on either side. Is the undertaking not to carry on or 
be concerned in a similar business enforceable or not ? "’ 
That? I believe, gives the substance of the matter, and now 
let us see what the lawyers and reporter made of it. 

We shall have to skip the declaration and averment, which 
would occupy too much space, and so we come straight to the 
Seventh Plea and Special Demurrer, as follows : 

Seventh Plea.—That he, the plaintiff, did not give to the 
defendant, nor did the defendant give to the plaintiff, 
a month’s notice in writing cf an intention of determining 
the said contract and service at the end of such month, 








92 [Vol. 99} 





according to the effect of the said agreement in that behalf. 
Verification. 


Special Demurrer.—Assigning for causes—that the said 
seventh plea neither traverses, nor confesses and avoids 
any allegation in the declaration ; and that if it be intended 
as a traverse of the allegation that the defendant quitted 
and was discharged from the plaintiff’s service it ought 
to have concluded to the country ; and that it is bad for 
not traversing other modes of quitting or being discharged 
from the plaintiff's service in the declaration mentioned ; 
and that it is pregnant with an affirmative, that the 
defendant did quit or was rightfully discharged from the 
service of the plaintiff, and that it, at most, amounts to an 
argumentative denial of the defendant’s having quitted 
or being discharged from such service, and is therefore bad 
for argumentativeness, &c. 


Joinder in demurrer. 


Serjeant Channell appeared in support of the demurrer 
and Serjeant Stephen against it*; but the procedure is 
confusing and it is simpler to say that Channell was for the 
plaintiff dairyman and Stephen for the defendant employee. 


Again, for brevity, we must skip the arguments in chief and 
proceed to the following exchanges :— 


Sjt. Stephen : It may be admitted that since the decision 
in Hitchcock v. Coker, overruling to that extent Horner v. 
Graves, inadequacy of consideration can no longer be set up. 
In the latter case, however, the court principally relied on 
the circumstance that the restriction imposed on the 
defendant of not practising as a surgeon-dentist at or 
within 100 miles of York, was much larger than was required 
for the protection of the plaintiff. Much will depend in 
every case upon the nature of the occupation. 

Maule, J]. : Can the court take judicial notice of that ? 

Sjt. S: It is submitted that it may. The difficulty 
suggested will attach in almost every case. 

Tindal, C.J.: No; for cases of this nature generally 
arise after a trial at nisi prius, at which evidence has been 
given as to the nature of the particular trade. 

Maule, J].: Is there any case except Horner v. Graves in 
which the court have decided this question solely upon the 
record ? 

Sjt. S: In Hinde v. Gray it also arose upon the record. 

Tindal, C.J.: What is the ordinary diameter of a 
milk-walk ? 

Sjt. S: It is necessary for the court to decide that... 
It must be obvious to the court, as well as to the rest of 
*The Court of Common Pleas was a special preserve of the serjeants, 

from whom were recruited the judges of the three common-law courts 
of King’s Bench, Exchequer and Common Pleas: see Mr. H. 


Montgomery Hyde’s biography of Judge Jeffreys, p. 98, citing ‘‘ The 
Order of the Coif,”” by Alexander Pulling. 
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An Outline of Planning Law. Second Edition. By DESMOND 


The’ Solicitor’s Guide to Development and Planning, 
incorporating the provisions of the Town and Country Planning 
Act, 1954, and the Regulations. Second Edition. By R. N. D. 
HamiLton, LL.B., Senior Assistant Solicitor, Buckinghamshire 
County Council. 1955. pp. xv and (with Index) 192. London: 
The Solicitors’ Law Stationery Society, Ltd. £1 2s. 6d. net. 


Town and Country Planning Act, 1954. A Guide for Agents 
and Others. By CHRISTOPHER BEAUMONT, M.A., of the Middle 
Temple, Barrister-at-Law. 1955. pp. (with Index) 51. 
London: The Incorporated Society of Auctioneers and Landed 
Property Agents. Price to non-members 2s. 6d. 
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and here it is at last ; in the contemporary phrase, Sjt. Stephen 
has “‘ bought it ’’ :— 


Judgment for the plaintiff. 


The Town and Country Planning Act, 1954, as affecting 
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the world, that it is utterly impossible for a milkman to 
supply the district embraced within the limit here assigned 
of five miles round Northampton Square, containing 
probably 2,000,000 inhabitants. 


Maule, J.: You say that the court is to decide this 
question, involving a question of fact ? 

Tindal, C.J.: How do we know that the plaintiff does 
not keep a horse and cart, and carry milk to a great 
distance ? 


Sjt. S: It is most unreasonable that because the plaintiff 
may have 200 customers throughout this immense district, 
he is to restrain parties from supplying 2,000,000. 


Tindal, C.J.: You cannot draw the line too closely : 
the plaintiff ought not to be prevented from increasing the 
number of his customers. . . 


Maule, J.: Does not the argument bring the question 
back to inadequacy of consideration, which has been 
disposed of by Hitchcock v. Coker ? 


(Explanations of Hitchcock v. Coker and a hopeful 
quotation from the judgment of Tindal, C.J., in that case, 
but Maule, J., comes to the rescue of the Chief Justice.) 


Maule, J.: That case shows that a servant may be 
restrained from carrying on trade within the limit or 
extent of the goodwill of his employer’s business; as he 
might interfere with such goodwill. 


Tindal, C.J. : How can you say that we know sufficient 
of this case to say that the restriction is unreasonable ? 


Sjt. S: There seems no reason why the court may not 
take notice of the nature and populousness of the district to 
which the restraint applies. (After an intervention by 
Coltman, J., the learned serjeant continues with arguments 
on the onus of proof, indicating that he despairs of the court's 
taking judicial notice of this perfectly obvious fact, and thinks 
it best to blame the omission to plead it on the other side.) 

Bosanquet, ].: Does a declaration ever contain such an 
allegation ? 


Sjt. S: Until lately the law has been uncertain upon the 
point: it would only be prudent, in setting out such a 
restriction, to aver that [it] was a reasonable one. 


It has been comihg to the Serjeant from a long way off, 


Tindal, C.J. : We are not to presume that the contract is 
unlawful. Such an allegation is not usual; and if you 
meant to insist upon the point you should have demurred 
specially. 

There is a great deal more, but that, I feel, is quite enough. 
‘ Escrow.” 


Heap, LL.M., L.M.T.P.I., Comptroller and Solicitor to the 
Corporation of the City of London. With a Foreword by 
Sir PATRICK ABERCROMBIE, M.A., D.Lit., F.R.1.B.A., P.P.T.P.1., 
F.I.L.A. 1955. pp. xxxvi and (with Index) 204. London: 
Sweet & Maxwell, Ltd. £1 5s. net. 


Conveyancing Practice. By DesMonp Heap, LL.M., L.M.T.P.I., 
Comptroller and Solicitor to the Corporation of the City of 
London, and P. E. R. EnGtisu, Solicitor. 1955. pp. 29. 
London: The Law Society. Price to non-members 2s. 6d. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
HOUSE OF LORDS 


COMPANY LIQUIDATION: WHETHER FOREIGN TAX A 
PROVABLE LIABILITY 


Government of India, Ministry of Finance (Revenue Division) 
v. Taylor 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, Lord 
Keith of Avonholm and Lord Somervell of Harrow 


20th January, 1955 


Appeal from the Court of ((1954) Ch. 131; 


97 Sov. J. 861). 


The Government of India sought to prove in the voluntary 
liquidation of the Delhi Electric Supply & Traction Co., Ltd., a 
company trading in India but registered in the United Kingdom, 
for a sum due in respect of income tax, including capital gains 
tax, which arose on the sale of the company’s undertaking in 
India. The greater part of the proceeds of sale had been trans- 
ferred to the United Kingdom before the Act of the Indian 
Legislature imposing the tax came into force ; and before the first 
assessment was made on the company the remainder of the 
proceeds had been so transferred. When the proofs of debt 
were made by the Government of India, the liquidator rejected 
them on the ground that they were foreign tax and, on application 
being made to the judge by the Government of India, Vaisey, J., 
upheld his decision. The Court of Appeal having affirmed this 
decision, the Government of India appealed to the House of 
Lords. 

VISCOUNT SIMONDs said that the questions were (1) whether 
there was a rule of law which precluded a foreign State from suing 
in England for taxes due under the law of that State, and 
(2) whether, assuming that question to be answered in the 
affirmative, a claim for foreign taxes was nevertheless a liability 
within s. 302 of the Companies Act, 1948, which the liquidators 
were bound to discharge. It was surprising to hear it suggested 
that the courts of this country would entertain a suit by a foreign 
State to recover tax. The views of Rowlatt, J., in King of the 
Hellenes v. Brostron (1923), 16 LI. L. Rep. 190, and Tomlin, J., in 
In ve Visser [1928] 1 Ch. 877, could not easily be displaced. See 
also Lord Mansfield, C.J., in Planché \. Fletcher (1779), 1 Doug. 
K.B. 251, Park on Marine Insurance, 8th ed., vol. I, pp. 506-7, 
citing Lever v. Fletcher (1780), unreported, and Lord Tenterden, 
C.J., in James v. Catherwood (1823), 3 Dow. & Ry. K.B. 190. 
This was a formidable array of authority. That our courts do not 
enforce foreign revenue law was in these cases unequivocally 
affirmed. The same rule was stated in at least one text-book of 
high authority: Pillet’s Traité de Droit International Privé 
(1924), para. 674. It also appeared to have been recognised by 
Parliament (see Foreign Judgments (Reciprocal Enforcement) 
Act, 1933, s. 1 (2) (b)). Counsel for the appellants relied on two 
main grounds: (a) that Lord Mansfield’s proposition extended 
to revenue law a doctrine properly applicable only to penal law, 
and that he was wrong in so extending it ; and (b) that, whatever 
might have been the rule in the past, there was a trend towards 
its mitigation, particularly as between States united in the bonds 
of federal union or the ties of the British Commonwealth of 
Nations. But these were frail weapons to attack so strong a 
fortress. Further, a distinction between a tax which was penal 
or confiscatory and the sort of tax which was recognised in this 
country would introduce too nice a refinement into a rule which 
had hitherto been stated in terms easy to understand and apply. 
The common-law rule that our courts would not regard the 
revenue laws of other countries was enforced with the knowledge 
that in foreign countries the same rule was observed. It operated 
equally with regard to natural and artificial persons. The 
company could not on the day before its resolution to wind up 
became effective have been sued by the Indian Government for the 
recovery of tax in the courts of this country. But it was said that 
when the company went into liquidation the situation was 
changed and our courts became the means of collecting the taxes 
of a foreign power. It was said that under s. 302 of the Companies 
Act, 1948, the “‘ liabilities ’’ which the liquidator was bound to 
discharge included an obligation to pay tax due to a foreign 
State. But the word meant those obligations which were 
enforceable in an English court. It would be strange if the Act 
introduced a new category of creditors to compete with those who 


Appeal 


Where possible the appropriate page reference is given at the end of the note 


alone, apart from it, could enforce their claims. The appeal 
should be dismissed. 

The other noble and learned lords delivered opinions agreeing 
that the appeal should be dismissed. 

APPEARANCES: Sir Andrew Clark, Q.C., Mustoe, Q.C., Robert 
Phillips and J. H.C. Morris (Stanley Johnson & Allen) ; Tucker, 
O.C., Jennings, Q.C., and Oliver Smith (Sanderson, Lee, Morgan, 
Price & Co.). 

(Reported by F. H. Cowrer, Esq., Barrister-at-Law] [2 W.L.R. 303 
FACTORY: TRANSMISSION MACHINERY: WHETHER 


IN MOTION 
Richard Thomas & Baldwins, Ltd. v. Cummings 


Lord Oaksey, Lord Porter, Lord Reid, Lord Tucker and 
Lord Keith of Avonholm. 20th January, 1955 
the Court of ({1953] 2 Q.B. 95; 


Appeal from Appeal 


97 Sox. J. 370). 


By ss. 13 (1) and 14 (1) of the Factories Act, 1937, every part 
of transmission machinery and every dangerous part of any 
machinery other than prime movers and transmission machinery 
‘shall be securely fenced unless it is in such a position or of 
such construction as to be as safe . . . as it would be if securely 
fenced.”” Bys.16: ‘‘ All fencing and other safeguards . . . shall 
be . . . maintained and kept in position while the parts required 
to be fenced or safeguarded are in motion or in use, except when 
any such parts are necessarily exposed for examination and for 
any lubrication or adjustment shown by such examination to be 
immediately necessary.’’ The plaintiff, a fitter employed in a 
factory, was injured, losing a finger, while helping another work- 
man to make adjustments in an electric power-driven grinding 
machine. The motive power had been cut off and when it became 
necessary, in order to rotate the face-plate, for the purpose of 
carrying on the work on which he was engaged, he pulled on 
one of the belts through which the electric power was normally 
transmitted. In doing so he crushed his finger between the belt 
anda pulley. He sued his employers, the defendants, for damages, 
alleging that the machine was transmission machinery and that 
they had been guilty of a breach of statutory duty. Pearson, J., 
gave judgment for the plaintiff. The Court of Appeal affirmed 
this decision. The defendant company appealed to the House 
of Lords. 

Lorp OaksEy said that the questions argued were : (1) whether 
the company was guilty of a breach of the statutory duty imposed 
by s. 16 of the Factories Act, 1937, constantly to maintain and 
keep in position the fencing while the part required to be fenced 
was in motion or in use; (2) whether, if not, the company was 
guilty of negligence at common law ; and (3) whether the plaintiff 
was guilty of contributory negligence. On the last two questions 
there was no reason to differ from the courts below. But on 
the first question the appeal must succeed. Whether or not 
this machinery was transmission machinery when unconnected 
with a prime mover, it was clearly a dangerous part of other 
machinery within s. 14, and therefore must be fenced. But the 
question depended on the true construction of s. 16 and on that 
the belt and pulley were not “ in motion or in use ’’ at the time 
of the accident. They were not ‘in motion or in use ’”’ for the 
purposes for which they were intended, but for repair. Any other 
construction would prevent altogether the repair of dangerous 
machinery whenever such repair was not shown to be “ immediately 
necessary,’ unless such repair could be carried out without 
removing the fencing, and there must be innumerable parts of 
dangerous machinery which could not be repaired without fencing 
being removed and without some movement being made therein. 
The exception in s. 16 only excepted examination and adjustment 
if immediately necessary while the machine was in normal motion 
or use, but ‘‘ in motion or use ”’ did not refer to such movements 
of machinery by hand as took place in this case, and s. 16 did 
not deal with such movement. There was no breach of statutory 
duty and the appeal must be allowed. 

The other noble and learned lords delivered opinions in favour 
of allowing the appeal. 

APPEARANCES: Nelson, Q.C., and T. G. Roche (Kenneth Brown, 
Baker, Baker, for Gee & Edwards, Swansea) ; Everett, Q.C., and 
Geraint Rees (W. H. Thompson). 


(Reported by F. H. Cowper, Esq., Barrister-at-Law] [2 W.L.R. 293 
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COURT OF APPEAL 


PARLIAMENTARY CONSTITUENCIES: VALIDITY OF 
BOUNDARY COMMISSION REPORT 
Harper and Another v. Secretary of State for the Home 
Department 
Evershed, M.R., Jenkins and Hodson, L.JJ. 20th December, 1954 

Appeal from Roxburgh, J. 

On 10th November, 1954, the Boundary Commission, pursuant 
to the provisions of s. 2 (2) of the House of Commons (Redistribu- 
tion of Seats) Act, 1949, submitted to the Home Secretary a 
report which recommended certain changes in the boundaries 
of certain constituencies. He, pursuant to the provisions of 
s. 2 (5) of the Act, laid the report before Parliament together 
with a number of draft Orders in Council, including one entitled 
“Draft Parliamentary Constituencies (Manchester, Oldham and 
Ashton-under-Lyne) Order, 1954,” giving effect to the commis- 
sion’s recommendations. These draft orders had been approved 
by both Houses of Parliament and the defendant was proposing 
to submit them to Her Majesty in Council on 21st December, 
1954. The result of implementing the report would be that 
each of the plaintiffs, the first-named being lord mayor of the 
City of Manchester and the other being a councillor of the 
City of Manchester, would cease to be an elector in his present 
constituency and be transferred to another. On 17th December, 
the plaintiffs issued a writ claiming a declaration that the report 
of the commission did not comply with the rules set out in 
Sched. II to the Act; that it was not, therefore, a ‘‘ report 
under the Act,”’ within the meaning of s. 2 (5), and that the 
defendant was not bound by s. 3 (4) to submit the draft order 
in question to Her Majesty in Council. They further claimed 
an injunction restraining the defendant from submitting the 
order. On the same day the plaintiffs applied ex parte for an 
interim injunction and Roxburgh, J., made an order restraining 
the defendant from presenting the draft order until after the 
proposed date or until further order. The defendant appealed. 

EVERSHED, M.R., said that the normal procedure would have 
been to have applied to the judge to have the ex parte injunction 
discharged, but that the present course had been taken because 
the matter had come before the court very late in the term. 
By the rules contained in Sched. II to the Act of 1949, the 
commission was given considerable discretion and there was 
no ground for saying that the report contained any departure 
from the rules laid down in the Act of 1949, which the commission 
had to have in mind. The method adopted by the commission 
in fixing the boundaries of constituencies appeared on the face 
of the report. If the method adopted by the commission was 
one which Parliament itself did not like, it would have modified 
or rejected it. On the true construction of the rules in Sched. II 
to the Act and of the whole Act, in so far as the matter was not 
within the discretion of the commission, it was a matter for 
Parliament to determine. Parliament did not contemplate 
that when reports were presented it would be competent for the 
court to determine and pronounce whether a particular line 
which had commended itself to the commission was right. The 
ex parte injunction should not have been granted. His lordship 
referred to Hammersmith Corporation and Others v. Boundary 
Commission (The Times, 15th December, 1954) (which arose out 
of the same report and in which proceedings were brought against 
the commission not the Home Secretary). He considered and 
distinguished R. v. Electricity Commissioners [1924] 1 K.B. 171; 
A.-G. for New South Wales v. Trethowan [1932] A.C. 526 and 
R. v. Lords Commissioners of the Treasury (1872), L.R. 7 Q.B. 387. 
His lordship further considered, but did not decide, whether, 
having regard to the Crown Proceedings Act, 1947, an action 
would lie against the Home Secretary. 

Jenkins and Hopson, L.JJ., agreed. Appeal allowed. 

APPEARANCES : Sir Reginald Manningham-Buller, A.-G., Q.C., 
and Nigel Warren (Treasury Solicitor) ; Sir Andrew Clark, Q.C., 
J. V. Nesbitt and R. L. McEwen (Sharpe, Pritchard & Co., for 
Philip B. Dingle, Town Clerk, Manchester). 

(Reported by Miss E. Dancerriz.p, Barrister-at-Law) 


CHANCERY DIVISION 
MORTGAGE: CORPORATE BODY AS RECEIVER OF 
ASSETS OF LIMITED COMPANY 
Portman Building Society v. Gallwey 
Wynn Parry, J. 2nd November, 1954 


(2 W.L.R. 316 


Action. 


The Companies Act, 1929, by s. 306 (1) (now s. 366 of the 
Act of 1948) provided ; ‘‘ A body corporate shall not be qualified 
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as receiver of the property of a company... .” 
deed dated September, 1936, a company mortgaged certain 
premises to the plaintiffs, the first defendant and a person of 
whom the second defendant was personal representative being 


By a mortgage 


joined as sureties. There was in existence a prior mortgage of 
the premises in favour of other mortgagees dated February, 19306, 
which provided for the immediate appointment of a receiver, 
and a firm of solicitors had been appointed to act as such. By 
a deed executed simultaneously with the mortgage of September, 
to which the prior mortgagees, the mortgagors and the plaintiffs 
were parties, the prior mortgage was postponed to the plaintiffs’ 
mortgage. In 1939 the mortgagors defaulted in their payments 
under the plaintiffs’ mortgage, so that in February, 1940, the 
sureties became liable to pay the moneys due. The mortgagor 
company was dissolved in February, 1949. In 1938 the prior 
mortgagees appointed a corporate body to act as receiver, and 
in 1941 another corporate body was appointed as receiver in 
their place. Throughout the relevant period, until some date 
after the dissolution of the mortgagor company, the actual 
collection of the rents and profits of the mortgaged premises 
continued to be carried out by the solicitors as agents for the 
receivers, and such rents and profits were from time to time paid 
to the plaintiffs. In 1953 the plaintiffs brought an action 
against the defendants to recover sums due under their covenants 
as sureties. The defendants pleaded, inter alia, the Limitation 
Act, 1939; they contended that the periodical payments made 
to the plaintiffs from time to time on behalf of the receivers 
were not acknowledgments within the Act, as an appointment 
of a corporate body as receiver was a nullity by virtue of s. 306 (1) 
of the Companies Act, 1929 (now s. 366 of the Companies Act, 
1948), so that the ostensible receivers were not the agents of the 
mortgagors under s. 109 (2) of the Law of Property Act, 1925. 
Wynn Parry, J., said that the language of s. 306 was perfectly 
clear. It was intended to prevent, and did prevent, a body 
corporate from being the receiver of a company. It was ultra 
vires for a body corporate so to act; and it followed that any 
attempt to appoint a body corporate as receiver of the property 
of a company was a nullity, and failed to create any contractual 
relations between the body corporate and the company in 
receivership. Accordingly, the purported receivers were not 
the agents of the mortgagor company, and the plea under the 
Limitation Act succeeded. Action dismissed. 
APPEARANCES: D. Buckley (Hewlett & Co.); J. G. Monroe 
(Lewis Lloyd & Co.); R. B. S. Instone (Edwin E. Clark & Son). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 96 


MINERALS: WORKING “ WITHOUT THE CONCURRENCE 
OF TWO OR MORE PERSONS” 
In re East Yorkshire Gravel Co., Ltd.’s Application 
Harman, J. 16th November, 1954 

Adjourned summons. 

The Mines (Working Facilities and Support) Act, 1923, provides 
by s. 1 (1): ‘‘ Where there is danger of minerals being left 
permanently unworked—(a) by reason of the minerals . . . not 
being capable of being worked without the concurrence of two 
or more persons. . . a right to work the minerals may be conferred 

. . On any person having an interest in them. . . who is desirous 
of working them...’’ By a mining lease, dated 15th February, 
1932, certain quarries and beds of gravel and sand under two 
fields, which formed part of a farm, were demised to tenants for 
a period of twenty years. In July, 1951, notice to quit and 
deliver up possession on 15th February, 1952, the date of the 
expiration of the lease, was given by the landlords to the tenants. 
Several days before the expiration of the term the tenants (a 
limited company to whom the lease had been assigned) applied to 
the Ministry of Fuel and Power for a grant of the right to continue 
to work the minerals, and the Ministry referred the matter to the 
High Court. An originating summons was taken out in March, 
1952, by the company, in which the court was asked to confer 
on the applicants a right to work the minerals. In July, 1954, 
an application was made by summons for the determination 
of the following preliminary question of law: Whether on 
the true construction of s. 1 (1) of the Mines (Working Facilities 
and Support) Act, 1923, and on certain agreed facts (a) the 
minerals were not capable of being worked ‘ without the 
concurrence of two or more persons’”’ within the meaning of 
subs. (1) (a) of s. 1 of the Act, and (b) the applicants were a 
person ‘‘ having an interest’ in the said minerals within the 
meaning of that section. 

HARMAN, J., said that the words ‘‘ not being capable of being 
worked without the concurrence of two or more persons "’ meant 
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that there must be someone able and willing to work, and someone 
capable and desirous of preventing the working, and applied as 
between a landlord and tenant of minerals : Campbeltown Coal 
Co. v. Duke of Argyll [1926] S.C. 126. The tenants contended 
that the Act applied because, when the lease ran out, they could 
not continue to work without the consent of the landlords. 
The landlords contended that the Act did not apply, as during 
the existence of the lease the tenants could work the minerals 
freely, and after its expiration the landlords could do the same. 
That was a good and conclusive point ; at no time had the minerals 
been incapable of being worked without the concurrence of two 
or more persons. The second question was whether the applicants 
had an “interest’’ in the minerals. The application to the 
Minister, under s. 5 (1), must be made by a person “ having an 
interest,”’ and the applicants applied at a time when their lease 
would expire in a week ; such interest as they had, if it must be 
a proprietary interest, must have expired by the date of the 
hearing, at which date the Act required that the applicants 
should have an interest. A proprietary interest might be that 
of an owner, a lessee, or the holder of a licence not immediately 
revocable. The applicants contended that a commercial interest 
would suffice ; but an interest under the subsection must be one 
which the law could recognise. The applicants based their 
contention on In ve West of England Road Metal Co., Ltd. [1936] 
2 All E.R. 1607, but there either the point was not taken, or the 
circumstances, for some unreported reason, made it untenable. 
As a matter of construction the applicant’s interest must be a 
proprietary interest vested at the time when the application came 
before the court. The applicants’ interest in the minerals had 
terminated on the expiration of their lease. Both the points 
raised must be answered in favour of the landlords. Declaration 
accordingly. 

APPEARANCES: H. Edmund Davies, Q.C., R. H. Walton and 
D. W. E. Neligan (Smith & Hudson, for Mainprize, Rignall & 
Whitworth, Hull); J. Mills (Stafford Clark & Co., for Armitage, 
Speight & Ashworth, Leeds). 

{Reported by F. R  Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 88 
SETTLEMENT: GAP IN LIMITATIONS OVER IN 
MARRIAGE SETTLEMENT: WHETHER REMEDIABLE 

BY CONSTRUCTION: RESULTING TRUST 


In re Cochrane ; Shaw v. Cochrane 


Harman, J. 17th December, 1954 


Originating summons. 

By a post-nuptial settlement made in 1898, the husband 
and wife each brought a fund into settlement and directed the 
trustees to stand possessed of that fund on trust to pay the income 
to the wife during her life so long as she should reside with the 
husband and should remain faithful to him, and after her decease 
or the prior determination of the trust in her favour on trust 
to pay the income to the husband (if then living) during his 
life, and after the decease of the survivor in trust for their issue as 
they should by deed or will jointly appoint, and in default of 
appointment as the survivor should by deed or will appoint, and 
in default of such appointment in trust for all their children who 
being sons should attain twenty-one or being daughters should 
attain that age or marry under that age in equal shares. The 
trust for payment of the income of the trust funds to the wife 
had determined many years before the death of the husband 
(which took place in January, 1953) and at the date of his 
death he had for many years been in receipt of the income of 
the trust funds. There was issue two children of the marriage, 
one daughter who died, a spinster and intestate, in 1942, having 
attained the age of twenty-one years, and another daughter 
who also attained the age of twenty-one years and was living 
at the date of the issue of this summons. By a deed poll of 
appointment, dated March, 1953, the widow irrevocably appointed 
that the property representing the estate subject to the settlement 
should vest in the surviving daughter. The sole surviving trustee 
took out a summons to determine the effect of the provisions 
contained in the settlement. 


HARMAN, J., said that the draftsman had omitted to give 
successive life interests to the spouses; the wife’s interest had 
determined on her leaving the husband ; the husband’s interest 
had determined on his death; but the children’s interests did 
not vest in possession until the death of the survivor. The 
question was how to dispose of the income during the lifetime of 
the wife. On the one hand it was said the the gap could be 
filled by construction, because it could clearly be seen what the 
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omitted limitation was, and it could be inserted without 
rectification. The contrary view was that for the time being 
there was a resulting trust for the spouses of their several parts 
The first proposition was startling, but had the authority of the 
Court of Appeal in In re Akeroyd {1893) 3 Ch. 363, where there 
was a gap occasioned by the husband’s bankruptcy and the 
wife’s death, and the gift over to the children was held to have 
taken effect on the wife’s death ; in that case the court expressed 
themselves as certain as to the intentions of the settlors. But 
in the present case it was not clear how the gap was to be filled 
There were powers of appointment to both the spouses and to 
the survivor, and it was clear that the wife, notwithstanding 
the forfeiture of her interest, retained her power to appoint the 
fund unequally. The fund could not be distributed so long as 
the power of appointment was outstanding, which showed 
that the remainder could only vest on the happening of the event 
specified in the deed, the death of the survivor. Accordingly 
until the wife’s death there was a resulting trust of the income in 
favour of the settlors. Declaration accordingly. 

APPEARANCES: J. A. Plowman, Q.C.; P. W. E. Taylor and 
T. Barnes (I. L. R. Romer with him) (Preston, Lane-Claypon &: 
O’ Kelly) ; M. Browne (Gibson & Weldon, for Bellamy-Knights & 
Griffin, Shoreham). 


(Reported by F. R. Dvmonp, Esq., Barrister-at-Law] [2 W.L.R. 267 


QUEEN’S BENCH DIVISION 


COSTS: TAXATION: LUMP SUM BILL: CONTENTIOUS 
BUSINESS 
In re a Solicitor ; in re a Taxation of Costs 
Gerrard, J. 11th January, 1955 
Summons adjourned into open court. 


A client instructed solicitors in her matrimonial affairs who 
carried out work on her behalf up to and including the 
preparation and engrossment of a petition for judicial separation. 
Before the petition was filed she terminated their retainer and 
instructed other solicitors. When the first solicitors delivered 
to the client a lump sum bill for their work she challenged their 
right to present such a bill, and submitted that since the making 
of the Solicitors’ Remuneration Order, 1953, this was no longer a 
permissible form of bill and that, in any event, part of the bill 
related to contentious matters which were excluded from the 
order. The master ordered the delivery of an itemised bill of 
costs. ‘The first solicitors appealed. 


GERRARD, J., said that at the first hearing in chambers the 
questions raised were (1) whether, having regard to the 
Solicitors’ Remuneration Order, 1953, the document was a good 
bill, and (2) whether, having regard to that order, the court could 
compel the delivery of an itemised bill; the questions were 
argued on the agreed footing that the bill related solely to non- 
contentious business! with which alone the order was concerned. 
At the close of the arguments counsel asked that judgment 
should be given in open court, as the case was regarded as of 
great importance. When the form of the judgment was under 
consideration it appeared that some of the items in the bill might 
relate to contentious business, and if so, the proposed judgment 
would have been on a wrong, though agreed, basis. The judgment 
would deal with two questions : first, whether, assuming that all 
the business was non-contentious, the document was a good bill ; 
and, secondly, whether all the items were in truth non- 
contentious. Dealing with the first question, the Remuneration 
Order of 1883 provided, by.para. 2 (c), that in respect of business 
not thereinbefore or by Sched. I provided for ‘‘ the remuneration 
is to be regulated according to the present system as altered by 
Sched. II hereto.’’ The expression ‘ the present system ’’ meant 
the traditional detailed charges. Schedule II provided: ‘‘ Such 
fees for instructions as, having regard to the care and labour 
required, the number of and length of the papers to be perused, 
and the other circumstances, as to drawing, etc., the allowance 
shall be...” That was followed by the order of 1920, which 
was substantially re-enacted by the Solicitors’ Remuneration 
(Gross Sum) Order, 1934, which provided that, without 
prejudice to certain statutory powers, ‘‘ the remuneration of a 
solicitor in respect of all business regulated by cl. 2 (c) of the 
General Order of 1883 . . . may, at the option of the solicitor, 
be by a gross sum in lieu of by detailed charges: provided ’’ 
that the client might within six months demand an itemised 
bill which might be taxed. The order of 1934 was revoked by 
the order of 1953, which, by para. 2, substituted the words “ in 
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accordance with Sched. II hereto ”’ for the words “ according to 
the present system as altered by Sched. II hereto ’’ which had 
appeared in para. 2 (c) of the order of 1883; the language of 
Sched. II to the order of 1953 clearly visualised the charging of a 
lump sum, and did not give the client the right to call for a 
detailed bill. It appeared that ‘‘ the present system ”’ referred 
to in the order of 1883 had been replaced by a new system, under 
which the solicitor could charge a lump sum and the client was 
given a new form of protection, the sufficiency of which could 
only be judged in the course of time. The conclusion was that, 
if the matters contained in the first solicitors’ bill were wholly 
non-contentious, they were entitled to present a lump sum bill 
and the master’s order must be discharged. On the second 
question, by the Solicitors’ Remuneration Act, 1882, power was 
given to make orders regulating the remuneration of solicitors in 
respect of certain classes of business, and it appeared from the 
language of the Act that such power related only to non- 
contentious business ; but it also appeared that it could not be 
said that business which was not business in an action or 
transacted in court or chambers must be non-contentious. The 
Solicitors’ Act, 1932, by s. 82 (2), gave a new lease of 
life to the order of 1882, and the order of 1953 was merely 
an amendment of it. Section 81 gave a definition of non- 
contentious business, under which business might still be 
contentious though it was not business in an action or transacted 
in court or chambers. The first solicitors had completed their 
work before the petition had been filed, but if they had acted 
throughout, the client, if successful, would have been entitled to 
recover costs as ascertained by reference to R.S.C., Ord. 65, 
Appendix N, items 72 and 82 of which would clearly have covered 
some of the work done by the first solicitors. If an order for the 
payment by the husband of the wife’s taxed costs was made, the 
second solicitors would have to include in their bill for taxation 
items in respect of the work done by the first solicitors on the 
basis of which a substantial portion of the petition was founded. 
The test whether business was contentious or not must be 
capable of being applied when the solicitors were entitled to 
present their bill, and that could not depend on whether or not 
the client dropped the idea of taking proceedings. The business 
concerned was taking the steps necessary to launch hostile 
proceedings against the husband ; it was impossible to hold that 
such business was non-contentious. The appeal must fail, 
although the conclusion arrived at was not consistent*with Jn ve 
R. P. Morgan & Co. {1915} 1 Ch. 182. Appeal dismissed. 
APPEARANCES: Sir H. Shawcross, Q.C., and C. Duncan 
(Bull & Bull) ; M. Lyell, Q.C. (Forsyte, Kerman & Phillips.) 
(Reported by F. R. Dymownn, Esq., Barrister-at-Law)] [2 W.L.R. 281 


PUBLIC HEALTH: ‘ PASSAGE GIVING ACCESS TO A 
HOUSE” 
Bursted Properties, Ltd. v. Denton Urban District Council 
Lord Goddard, C.J., Cassels and Lynskey, JJ. 
14th January, 1955 
Case stated by Lancashire Quarter Sessions. 


By s. 56 (1) of the Public Health Act, 1936, ‘‘ if any court or 

yard appurtenant to, or any passage giving access to, a house is 
not so... flagged, asphalted or paved . . .” as to allow of satis- 
factory drainage the local authority may by notice require the 
owner of the house to remedy the defect. A local authority 
served a notice under s. 56 (1) on the owners of a dwelling-house 
requiring them to flag, asphalt or pave a path leading from the 
street to the front and back doors of the house. Part of the path 
crossed the front garden and part of it was bounded on one side 
by the house and on the other by a grass verge leading to the 
boundary fence. A court of summary jurisdiction dismissed 
the house owners’ appeal against the notice, but quarter sessions 
allowed their appeal, holding that the notice was not justified by 
the section, as in their opinion the path was not “a passage giving 
access to a house’ within the meaning of s. 56 (1). The local 
authority appealed. 
_ Lorp Gopparp, C.J., said that the section aimed at a passage 
in the nature of a court. The word ‘‘ passage ’’ was not apt to 
describe a way leading from the front gate to the door and round 
the side of the house to the back door. He was not prepared to 
differ from the conclusion of quarter sessions. 

CassELs and Lynskey, JJ., agreed. Appeal dismissed. 

APPEARANCES : W. D. T. Hodgson (Sharpe, Pritchard & Co., for 


James Smith, Clerk, Denton U.D.C.); L. J. Solley (Capel Cure 
and Clarke). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 82 
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GAMING: RECEIVING MONEY IN STREET ON BEHALF 
OF BOOKMAKER 


Baxter v. Keldon 
Lord Goddard, C.J., Cassels and Streatfeild, JJ. 
18th January, 1955 
Case stated by the metropolitan magistrate sitting at Lambeth. 


The defendant was charged with, between 14th and 29th 
October, 1953, assisting in conducting the business of a place 
at 354 Kennington Road, S.E., used by one Thomas Brindle 
for receiving bets, contrary to s. 3 of the Betting Act, 1853. 
The magistrate found that during the relevant period Brindle, 
a brother-in-law of the defendant, was conducting a betting 
business at 354 Kennington Road. Money and betting slips 
were accepted on his behalf by his agents (including the defendant) 
at a number of pitches in the streets, brought to the office and 
there sorted and recorded. The defendant never took any part 
in the work done in the office. It was contended for the 
defendant that in accepting money and betting slips on behalf 
of Brindle he had offended against s. 4 of the Betting Act, 1853, 
and not against s. 3. The magistrate was of the opinion that 
the contention of the defendant was right and accordingly 
dismissed the information. The prosecutor appealed. 


Lorp Gopparp, C.J., said that s. 3 referred to the person 
who opened the betting house, kept it, or permitted it to be 
kept and assisted in conducting the business there. Section 4 
of the Act provided that ‘“‘ Any person. . . acting for or on 
behalf of any such owner or occupier ’’—and it was found that 
the defendant was acting on behalf of the owner or occupier— 
“‘or in any manner assisting in conducting the business thereof, 
who shall receive, directly or indirectly, any money ... as a 
deposit on any bet . . .”’ should be liable to a penalty, not of 
£100 or six months’ imprisonment, as under s. 3, but £50 or 
three months. Where an Act created a substantive offence 
upon a person doing a certain thing, and a person did that very 
thing, then he must be prosecuted for that offence and not for 
another carrying a severer penalty. The two sections were 
distinct. If the act relied on as a breach of the statute was the 
act of receiving money on behalf of the owner of the business, 
the offence committed was an offence under s. 4 and not s. 3 
He (his lordship) thought that the magistrate’s decision was 
correct. 

CASSELS and STREATFEILD, JJ., agreed. Appeal dismissed. 
H. F. Cassel and Edward Cussen (Solicitor for 
Police); Mervyn Griffith-Jones (Henry I. 


APPEARANCES : 
the Metropolitan 
Sydney & Co.). 


{Reported by Miss J. F. Lams, Barrister-at-Law) [1 W.L.R. 84 


COURT OF CRIMINAL APPEAL 


MURDER: WHETHER CORPUS DELICTI "SUFFICIENTLY 
PROVED BY CIRCUMSTANTIAL EVIDENCE 
R. v. Onufrejczyk 
Lord Goddard, C.J., Cassels and Sellers, JJ. 
11th January, 1955 
Appeal against conviction. 


The appellant, a Pole, was charged at Swansea Assizes in 
November, 1954, with the murder of his partner, another Pole 
named Sykut, who had disappeared. Sykut was last seen on 
14th December, 1953 ; and the case for the prosecution was that 
the appellant had murdered him on the evening of that day or 
later, probably in the kitchen of the farm where they both lived. 
There was no trace at all of the body of Sykut nor any direct 
evidence of his death or proof of how he died, but there was very 
strong evidence, in particular the appellant’s course of conduct, 
that, if Sykut was dead, he had been murdered by the appellant. 
The appellant made no confession or admission as to the death 
of Sykut; he said that he had seen him on the evening of 
17th December, 1953, when three other Poles had forced him to 
enter a car and had driven him away from the farm, and that he 
was alive and well then. The jury convicted the appellant 
and he appealed on the ground (inter alia) that, having regard 
to the evidence, in particular that there was no or insufficient 
evidence of the death of Sykut, the verdict of the jury could not 
be supported. 


Lorp Gopparp, C.J., said that there was no reported case 
in English law where a man had been convicted of murder 
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when there was no trace of the body at all, but the court thought 
that it was clear that the fact of death might be proved, like any 
other fact, by circumstantial evidence—that was to say, by 
evidence of facts that led to one conclusion, provided that the 
jury were warned that it must lead to one conclusion only. 
Oliver, J., began and ended his summing up with a quotation 
from the case of FR. v. Horry [1952] N.Z.L.R. 111 in the New 
Zealand Court of Appeal. The headnote to that case read: 
‘“ At the trial of a person charged with murder, the fact of death 
is provable by circumstantial evidence, notwithstanding that 
neither the body nor any trace of the body has been found and 
that the accused has made no confession of any participation 
in the crime. Before he can be convicted, the fact of death 
should be proved by such circumstances as render the commission 
of the crime morally certain and leave no ground for reasonable 
doubt, the circumstantial evidence should be so cogent and 
compelling as to convince a jury that upon no rational hypothesis 
other than murder can the facts be accounted for.’’ He (his 
lordship) entirely agreed with that statement of the law, except 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 

Read First Time : 

Children and Young Persons Amendment Bill [H.L.] 

(25th January. 

To remove, subject to certain safeguards, the restrictions on 
children taking part in riding or athletic events or in games or 
sports, and for that purpose to amend Section 22 of the Children 
and Young Persons Act, 1933. 


New Towns Bill [H.C.] [26th January. 


Read Second Time :— 
Blyth Generating Station (Ancillary Powers) Bill [H.L.} 
(26th January. 
Chatham and District Traction Bill [H.L.| 
{25th January. 
Chatham and District Water Bill [H.L.} {25th January. 
Chinese Engineering and Mining Company Bill |H.L.} 
[25th January. 
{26th January. 
{26th January. 
(25th January. 
[26th January. 


Esso Petroleum Company Bill [H.L. 

Gloucester County Council Bill (H.L.] 

Kent Water Bill [H.C.} 

Runcorn—Widnes Bridge Bill [H.L.} 

Sevenoaks and Tonbridge Water Bill {H.L. | 
[25th January. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 

Read First Time :— 

Cocos Islands Bill [H.C.] {26th January. 

To enable Her Majesty to place the Cocos or Keeling Islands 
under the Authority of the Commonwealth of Australia, and for 
purposes connected therewith. 

Colonial Development and Welfare Bill [H.C.] 

{26th January. 

To extend the period for which schemes may continue in force 
under section one of the Colonial Development and Welfare Act, 
1940 ; to increase the amounts payable out of moneys provided 
by Parliament for the purposes of such schemes ; and to include 
the New Hebrides among the territories for which such schemes 
may be made. 

Northern Ireland Bill [H.C.] [25th January. 

To make further provision as to the salary and expenses of the 
Governor of Northern Ireland ; to transfer to the Court of Appeal 
in Northern Ireland jurisdiction in respect of certain appeals 
by way of case stated; to enlarge the legislative power of the 
Parliament of Northern Ireland in respect of the administration 
and distribution of estates of deceased persons, the printing 
and publication of statutory rules, and the appointment, removal, 
remuneration, jurisdiction and functions of coroners; and for 
purposes connected with the matters aforesaid. 

Trustee Savings Banks (Pensions) Bill [H.C.] 

[26th January. 

To amend the law relating to the superannuation benefits 
payable in respect of service with trustee savings banks and their 
inspection committee. 


THE SOLICITORS’ 


JOURNAL February 5, 1955 


that he would not have used the words “ morally certain,’ but 
would have used words such as “‘ rendering the crime certain.’’ 
It would be a strong thing indeed if any court were to lay down 
that there could not be a conviction without production of the 
body or accounting for it, if all the evidence satisfied the jury 
that there had been a murder. The facts irresistibly pointed 
towards the appellant as having been the person who disposed 
of Sykut in one way or another. The court were of the opinion 
that there was evidence that Sykut was dead, and, if dead, 
pointing to the fact that he was murdered. That established the 
corpus delicti and the evidence was also such that the jury were 
entitled to find that the appellant had murdered his partner. 
For those reasons, the court being unable to find any misdirection, 
the appeal would be dismissed. Appeal dismissed. 


APPEARANCES: Elwyn Jones, Q.C., and Jenkin Jones (D. S. 
Glasbrook, Liandilo) ; H. Edmund Davies, Q.C., W. L. Mars- Jones 
and Esyr Lewis (Director of Public Prosecutions). 


{Reported by Miss J. F. Lame, Barrister-at-Law] (2 W.L.R. 273 


THE WEEK 


Read Second Time :— 
Air Force Bill [H.C.] [25th January. 
Army Bill [H.C.] {25th January. 
Chatham Intra Charity of Richard Watts and Other Charities 
Bill [H.C.} {27th January. 
Crofters (Scotland) Bill [H.C.] {27th January. 
Revision of the Army and Air Force Acts (Transitional 
Provisions) Bill [H.C.] [25th January. 
B. QUESTIONS 
RATIFICATION OF COPYRIGHT CONVENTIONS 


Mr. P. THORNEYCROFT said that he could not say when it 
would be possible to introduce legislation to ratify the Brussels 
Copyright Convention and the Universal Copyright Convention. 

{27th January. 


STATUTORY INSTRUMENTS 


Bread and Flour Confectionery Trade Wages Council (Scotland) 
Wages Regulation Order, 1955. (S.I. 1955 No. 99.) 8d. 


County of Durham (Electoral Divisions) Order, 1955. (S.1. 1955 
No. 93.) 
County of Surrey (Electoral Divisions) Order, 1955. (S.I. 1955 


No. 94.) 

Draft Double Taxation Relief (Taxes on Income) (South Africa) 
Order, 1955. 5d. 

Harpenden Water Order, 1954. 

Import Duties (Substitution) (No. 1) Order, 1955. 
No. 108.) 

Importation of Plants Order, 1955. 

Inverness Corporation Water Order, 1955. 
(S. 5).) 

Linen and Cotton Handkerchief and Household Goods and 
Linen Piece Goods Wages Council (Great Britain) Wages 
Regulation Order, 1955. (S.I. 1955 No. 82.) 6d. 

London Traffic (Prohibition of Waiting) (Watford) Regulations, 
1955. (S.I. 1955 No. 91.) 5d. 

London Traffic (Surbiton) (Weight Restriction) Regulations, 
1955. (S.I. 1955 No. 106.) 

National Assistance (Charges for Accommodation) Regulations, 
1955. (S.I. 1955 No. 109.) 

National Health Service (Ayrshire Mental Hospitals Endowments 
Scheme) Approval Order, 1955. (S.I. 1955 No. 96 (S. 7).) 6d. 

National Health Service (Fife Mental Hospitals Endowments 
Scheme) Approval Order, 1955. (S.1. 1955 No. 88 (S. 4).) 6d. 

National Health Service (Hawkhead Mental Hospital Endow- 
ments Scheme) Approval Order, 1955. (S.I. 1955 No. 87 
(S. 3).) 5d. 

Purchase Tax (No. 1) Order, 1955. (S.I. 1955 No. 100.) 

Purchase Tax (No. 2) Order, 1955. (S.I. 1955 No. 101.) 

Retention of Railway Lines over and under Highways (Mon- 
mouthshire) (No. 1) Order, 1955. (S.I. 1955 No. 102.) 

River Prevention of Pollution (Register of Conditions) (Scotland) 
Order, 1955. (S.I. 1955 No. 95 (S. 6).) 

Stopping up of Highways (Derbyshire) (No. 1) Order, 1955. 
(S.I. 1955 No. 86.) 


(S.I. 1955 No. 79.) 5d. 
(S.I. 1955 


(S.I. 1955 No. 81.) 8d. 
(S.I. 1955 No. 89 
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Stopping up of Highways (Gloucestershire) (No. 1) Order, 1955. 
(S.I. 1955 No. 84.) 

Stopping up of Highways (Huntingdonshire) (No. 1) Order, 1955. 
(S.I. 1955 No. 83.) 

Stopping up of Highways (London) 
(S.I. 1955 No. 85.) 

Tottenham (Drainage of Trade Premises) Order, 1955. (S.I. 
1955 No. 112.) 


(No. 3) Order, 1955. 


POINTS IN 


Income Tax—PRoFIT ON COLLECTION OF PURCHASED DEBTS 
Q. A had been employed by a doctor for many years to collect 
his debts. When the doctor retired the outstanding debts were 
valued by a debt collector and A purchased the debts at this 
value. No written assignment of the debts was executed and 
no notice of the purchase was given to the debtors, the reason 
being that 4 thought that the debtors might refuse to pay if 
they knew he was collecting the debts for himself. The debts 
were collected by instalments over a period of three years and 
the tax inspector has now made assessments on A under Sched. D 
as a debt collector. The total amount of the assessments is the 
difference between the actual amount collected and the purchase 
price. The debts were collected by A in his spare time. He has 
never purchased or collected any other debts. Is A properly 
assessable to tax for the profit made on the collection of the debts ? 


A. The question of whether an isolated transaction such as the 
purchase of book debts with a view to realising them at a profit 
is or is not a transaction “‘ in the nature of trade ’’ so as to be 
assessable under Case I of Sched. D is a perennially difficult one, 
and it would be impossible for us to draw attention to the 
manifold cases one side or other of the line. There is this to be 
said against 4 ; book debts are not capable of yielding an income 
nor yet of providing—as in the case of a painting—zsthetic 
enjoyment when they are in the hands of the purchaser. It is 
difficult to think why anyone should buy book debts except with 
the idea of turning them over at a profit, and that is an adventure 
in the nature of trade. However, we think H.M. Inspector might 
be referred to the following recent cases: (1) Inland Revenue 
Commissioners v. Reinhold [1953] S.C. 49; 34 Tax Cas. 389, for 
two propositions, First, that the fact that property was purchased 
with a view to resale does not of itself establish that the trans- 
action was in the nature of trade. Second, that the onus is 
throughout on the Crown to show that there was a transaction 
in the nature of trade. See the closing words of Lord Carmont'’s 
judgments and the whole of Lord Keith’s judgment. (2) Glasgow 
Heritable Trust, Lid. v. Inland Reveue Commissioners [1954] 
S.L.T. 97; 35 Tax Cas. 196, which was a strong case in that 
the Special Commissioners had found that there was trading 
and after two remissions for supplementary stated cases the 
court decided that there was no evidence upon which they could 
properly come to that conclusion. The point there was that the 
assets were purchased by a company with a view to realisation, 
and that, it can be urged, was the case here. The debts were 
never sold or otherwise turned over, but simply realised as soon 
as realisation became possible. Other useful authorities on 
‘realisation ’’ versus ‘‘ trading "’ are Inland Revenue Commissioners 
v. “Old Bushmills’’ Distillery Company [1928] N.I. 56; 12 
Tax Cas. 1148, and Cohan’s Executors v. Inland Revenue 
Commissioners (1924), 12 Tax Cas. 602. It can be urged that 
here was no trading but only a realisation, as was the case in the 
Glasgow Heritable Trust case. We think that if H.M. Inspector 
cannot be moved it is probably worth an appeal before General 
Commissioners. They usually look at these things in a common- 
Sense way and the Crown's case is not a strong one. 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the “‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Wart Disease of Potatoes (Protected Area) (General Licence) 
Order, 1955. (S.I. 1955 No. 105.) 

Wood Green (Drainage of Trade Premises) Order, 1955. (S.I. 
1955 No. 113.) 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


PRACTICE 


LIABILITY FOR DEBTS AFTER SUCCESSIVE DEATHS 
OF PARTNERS 

Q. We are concerned for the administrators of 4, 
early this year. A’s estate consists of, inter alia, an oft-licence 
business, which 4 carried on with B, who died a few days before 
A. There is no written agreement and, so far as we are aware, 
the business was carried on under a verbal arrangement between 
A and B on a fifty-fifty basis. The business was carried on on 
premises (which are in bad repair) held on a twenty-one years’ 
(thirteen unexpired) full repairing lease vested in 4 and B as 
joint tenants. The business has been declining for some time. 
Several unsuccessful attempts have been made to sell at a low 
figure what remains of the business. The stock has been removed 
and there is now little prospect of selling the business. The 
debts of the partnership business exceed the assets by about 
£200. A’s estate has been got in, and the partnership debts 
with the exception of one creditor have been paid. To pay the 
outstanding business creditor it will, we assume, be necessary 
to have recourse to the private estate of A. As A survived 
B by a few days, we are of the opinion that our clients are 
responsible for this debt. They, however, do not wish to pay 
the outstanding account. They wish to call upon the estate of 
B to contribute to the discharge of the outstanding partnership 
debt. We are not acting for the representative of B, and it is 
not known who would be entitled to take out a grant of B's 
estate. We have had some correspondence with the solicitors 
concerned for X, the sister of B. We understand that B had a 
son who cannot be traced. We also understand that X does not 
propose to take out a grant of letters of administration, nor does 
the Treasury Solicitor propose to take out a grant. It is known 
that B had some post-war credit certificates and some insurance 
policies, and there may be other assets. What are your views 
(1) as to liability for the outstanding business debt, and (2) as 
to how contribution may be obtained from B’s estate to the present 
business debt and further liabilities under the lease ? 

A. The position calls for careful analysis. It seems to us that 
the death of B dissolved the partnership. A dissolution account 
must be struck, then, and B’s estate would be liable only for 
so much of the outstanding creditor’s debt as was incurred up 
to that date, less B’s proportion of any antecedent debts already 
paid by A or his administrators. The creditor may go against 
the estate of A or against the estate of B, or both, for by s. 9 of 
the Partnership Act, 1890, the liability of the estate of a deceased 
partner is several as well as joint. If A’s estate pays in full, 
there will be a claim for contribution from B's estate. | This 
may be enforced in a creditor’s administration if the partnership 
creditor can be persuaded to apply for letters, or if A's repre- 
sentatives think it worth while applying themselves. As to the 
lease, A and B held that as joint tenants. A took it by survivor 
ship, and it is not understood how future liabilities under it can 
possibly be the concern of B’s estate. 


Partnership 


who died 


Planning Permission to be Obtained under Agreement for Sale 
WHETHER CONDITIONAL OUTLINE PERMISSION SUFFICIEN1 
Q. An agreement for sale and purchase between X and Y 

contains a clause to the effect that Y will forthwith take all 

necessary steps to obtain planning permission under the Town 
and Country Planning Act, 1947, for user of the property agreed 
to be sold as offices, but in the event of such planning permission 
not being granted by a certain date either party is entitled to 
rescind the agreement on notice. Planning permission by the 
local planning authority has now been granted for user of the 
property agreed to be sold as offices, but subject to certain 
conditions which are set out in a schedule to the form of planning 
permission. The form of planning permission is outline permission 
only, and one of the conditions states that upon further application 
for approval of plans, etc., the local planning authority may 
impose further conditions rendered necessary or desirable. Jor 
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the purpose of the agreement for sale and purchase, can planning 
permission referred to as above be regarded as obtained, and is 
the vendor now in a position to take appropriate action with a 
view to specific performance of the contract ? 

A. In our opinion, planning permission has been obtained for 
the purposes of the agreement and the vendor is in a position to 
take appropriate action with a view to specific performance of 
the contract. Any further approval of details does not constitute 
a further grant of planning permission. The only planning 
permission required has been obtained, and the local authority, 
in approving any details, must confine themselves to those details 
and cannot nullify the permission. 


Estate Agents’ Commission— CANCELLED CONTRACT —DEDUCTION 
FROM RETURNED DEPOSIT 


Q. A agreed to sell Blackacre to B. B paid deposit and signed 
contract. Subsequently B became very ill and had to have treat- 
ment and thereby became unable to complete. A then released B 
from the contract on the basis of B paying certain damages, but 
it was a term of the arrangement that the deposit should be 
returned to B intact. The estate agents concerned refuse to do 
so, although pressed by both vendor’s and purchaser’s solicitors, 


THE SOLICITORS’ 


JOURNAL February 5, 1955 


on the grounds that they produced a ready and willing purchaser, 
The agents have returned the deposit to B less their full 
commission. B claims that he is not concerned with the arrange- 
ments between A and his agents, as he did not instruct them, and, 
secondly, that as The Law Society’s Conditions of Sale, 1953, 
applied and as the sale fell through other than by the act, 
neglect or default of the vendor, the agents are not entitled to 
retain their commission. 


A. We have difficulty in seeing what the conditions of sale 
operative between the vendor and the purchaser can have to do 
with the agent’s entitlement to commission. That entitlement 
depends on the arrangement between them and their client, 
i.e., the vendor, which does not concern the purchaser. The matter 
seems to work itself out in this way: (1) If the agents hold the 
deposit as stakeholders they must return to the purchaser his 
deposit in full and look to the vendor for separate payment of 
any commission that may be due. (2) If they hold the deposit 
as agents for the vendor then they can probably deduct any 
commission to which they are entitled either under their lien or 
in account. In the latter event, we think the vendor must make 
good to the purchaser the balance of his deposit under the terms 
of the release from the contract negotiated between the parties. 


NOTES AND NEWS 


Honours and Appointments 


Mr. D. N. Brakey, deputy town clerk of Douglas (I.0.M.) 
since 1939, has been appointed acting town clerk, following the 
death of Mr. Percy M. Shimmin. 

Mr. IAN EDMUND CAMERON, solicitor, of Port Talbot, has been 
appointed deputy coroner for West Glamorgan, and commenced 
his duties on 24th January. He is also acting as deputy coroner 
for the liberties of Gower and Kelvey until a permanent 
appointment is made. 

Mr. SELWYN JoNEs, solicitor, of Tredegar, has been appointed 
assistant solicitor to Edmonton, London, Borough Council. 

Mr. RoNnALD JAcK MEDDINGs, senior assistant solicitor, 
Wolverhampton, has been appointed deputy clerk. Mr. ROBERT 
THOMAS DAvID WILLIAMS, second assistant solicitu1, is to succeed 
Mr. Meddings. 

Mr. BryAN R. OstTLeR, clerk and solicitor to the Friern Barnet 
Urban Council, has been appointed clerk to the Hinckley Urban 
Council, with effect from May. 


Birmingham City Council is to confer the Honorary Freedom 
of the City on Mr. SYDNEY VERNON, a Solicitor in Birmingham. 


The Queen has been pleased to approve the appointment of 
Mr. THoMAS ALGERNON Brown as Chief Justice, Northern 
Region, Nigeria; and Mr. Jos—EpH HENRI MAXIME DE 
COMARMOND, Senior Puisne Judge, Nigeria, as Chief Justice of 
the High Courts of Lagos and the Southern Cameroons. 


The following appointments are announced from the Oversea 
Service Division of the Colonial Office :— 


Mr. V. A. Barrett, Administrative Assistant, Jamaica, to be 
Assistant Crown Solicitor, Jamaica; Mr. N. A. BERRIDGE, 
Registrar, Antigua, Leeward Islands, to be Magistrate, St. Vincent, 
Leeward Islands; Mr. R. H. Hickiine, Assistant Attorney- 
General, Sarawak, to be Legal Officer, Federation of Malaya ; 
Mr. I. C. C. Riasy, Assistant Judge, Nyasaland, to be President 
of Sessions Court, Federation of Malaya; Mr. A. F. M. SAuZIER, 
Assistant Attorney-General, Seychelles, to be Attorney-General, 
Seychelles ; Mr. E. R. La T. Warp, Puisne Judge, Trinidad, to 
be Chief Justice, British Honduras ; and Mrs. E. J. WoopsrTock, 
Clerk of the Courts, Jamaica, to be Assistant Crown Solicitor, 
Jamaica. 


Personal Note 


Mr. Ernest Hutchings, solicitor, of Torquay, and Mrs. Hutchings 
recently celebrated their golden wedding. 


Miscellaneous 
The next Quarter Sessions for the County Borough of Smethwick 
will be held at the Law Courts, Crocketts Lane, Smethwick, on 
Tuesday, 15th February, at 10.30 a.m. 


The London School of Economics and Political Science 
(University of London), Houghton Street, Aldwych, W.C.2, 
announce that a public lecture will be given by Mr. Christopher 
Shawcross, 0.C., on ‘‘ The Importance and Interest of the Study 
of Air Law,” on Tuesday, 8th February, at 5 p.m. The chair 
will be taken by The Rt. Hon. J. A. Boyd-Carpenter, M.P. 
(Minister of Transport and Civil Aviation). Admission is free 
and without a ticket. 


Wills and Bequests 
Mr. F. Burgis, solicitor, of Crawley, left £55,488 (£53,048 net). 
Mr. Francis Edward Francillon, solicitor, of Dursley, left 
£28,420 (£28,315 net). 
Mr. Percy Haddock, retired solicitor, of Cheltenham, left 
£61,656 (£61,442 net). 


Mr. Sydney Hurlston Kirby, solicitor, of Bournemouth, left 
£48,988 (£48,894 net). 


Mr. John Gammon Wicks, retired solicitor, of Thornbury, left 
£13,615 (£13,341 net). 


OBITUARY 
Mr. E. E. CORSER 
Mr. Edward Eric Corser, solicitor, of Shrewsbury, died on 
24th January, aged 59. He was admitted in 1929. 


Mr. F. C. FELCE 
Mr. Francis Charles Felce, solicitor, of Streatham, London, 
S.W.16, died on 28th January. He was admitted in 1913. 


Mr. H. E. H. HOBLEY 


Mr. Herbert Edward Hill Hobley, solicitor, of Coventry, died 
recently, aged 61. He was clerk to the Coleshill Magistrates 
for about twenty years,.and in the early part of his career 
practised regularly in the Coventry courts. He was admitted 
in 1924. 

Mr. D. P. MARSH 

Mr. Dudley Palk Marsh, retired solicitor, of Exeter, died on 

26th January, aged 77. He was admitted in 1902. 
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